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I. Introduction

In recent years, feminism and cultural relativism have been among the most vigorous and the most
visible critiques of dominant human rights discourse. On many issues feminists and cultural relativists
have found themselves taking diametrically opposed sides. The manifest successes of feminist views
inside the human rights system have sometimes been at the expense of cultural relativist views. This
paper argues against such an antagonism. An analysis of both the feminist and the cultural relativist
positions will uncover parallels and similarities in their respective claims. There seems to be enough
common ground to allow for building a bridge between the two strands of thought. Instead of wasting
part of their creative potential in opposing each other, feminists and cultural relativists could join forces
and combine their insights into a constructive critique.

In Parts 1l and Il of this article the feminist and the cultural relativist critiques of human rights are
summarized separately. In Parts IV and V, the two critiques are compared and contrasted. This
confrontation usually takes the form of a sharp conflict, which is illustrated in Part IV by means of the
recent UN world conferences. Part V reduces the dimensions of the conflict by pointing at parallels
and similarities between the two critiques. In Part VI, a constructive approach to the remaining
differences between the cultural relativist and the feminist human rights views is advanced. [End Page
136]

Il. The Feminist Critique of Human Rights

Human rights are not what they claim to be, feminists say. They are a product of the dominant male
half of the world, framed in their language, reflecting their needs and aspirations. Whereas the "rights
of man" as originally conceived by the great liberal thinkers were not intended to include women,
today's "universal human rights" still overlook them as a matter of fact. The feminist critique of human
rights thus basically argues for the inclusion of women in the human rights protection system.

Feminists of all strands 1 advance various means to realize this aim.

A. Liberal Feminists

Most at ease in the present human rights system are the "liberal feminists.” 2 Their major concern,
equal treatment of men and women, underlies the nondiscrimination provisions of most human rights
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treaties. 2 Liberal feminists stay within the existing human rights framework, using its language and
logic to argue for an increased concern for women's needs. Karen Engle distinguishes between
doctrinalists and institutionalists. 4 The first concentrate on bringing situations where they consider
women's rights to be violated under the protection of specific existing human rights provisions. [End
Page 137] The latter focus on improving the present institutional structure for the enforcement of the
human rights of women.

In the eyes of many feminists today, a liberal "add woman and stir" approach does not go far enough.
Cultural feminists as well as radical feminists are convinced that a real inclusion of women in the
human rights system requires a transformation of that system. ® The human rights concept must get
rid of the "maleness” with which its concepts and structure are imbued.

B. Cultural Feminists

Cultural feminists € are the antipodes of liberal feminists in that they stress women's difference from
men rather than equality of the sexes. Real equality, as opposed to formal equality, takes this
difference into account and values it. Various measures are proposed for the introduction of the
female difference approach into the human rights system.

The most obvious difference between the sexes is the biological one. Woman's comparative physical
weakness makes her more vulnerable to acts of violence, including sexual violence. Her childbearing
and lactating capacities place her in a unique situation and are the presumable biological bases of her
widespread role as a child-rearer. This often goes together with a concentration of activities and
responsibilities in the home and less involvement in public life. In addition, woman's psychological
structure is often argued to be different from man's. Her relational and nonconflictual orientation is

especially stressed,  and usually some relationship between this and her different biological and
cultural factors is claimed.

In its most radical form, this critique rejects law itself as a patriarchal institution because of its abstract,
adversarial character.  Most feminists, however, consider that the usefulness of law as a strategy
outweighs its [End Page 138] disadvantages. 2 A reorientation of human rights towards the concrete
is advocated, such as a "responsibility model" centered around human needs. 1% Such proposals build
upon the existing human rights framework and never reject it as such. However, the catalog of human
rights has to be revised in light of woman's differences. This implies the recognition of new rights, such
as reproductive rights or sexual autonomy rights, and the "recharacterization" 1 or "particularization"
12 of existing rights. It is this effort of bringing gender-specific violations under the human rights
umbrella which is often referred to by the slogan "women's rights are human rights." 13

A crucial aid in this undertaking is the breaching of the public/private dichotomy. Indeed, while human
rights were "designed to regulate the relations between men and the state,” 1 women's oppression is
largely situated in a private context: in practices and traditions living in society or in the home itself.
The feminist battlecry "the personal is the political" translates in the human rights context into an
argument in favor of the horizontal effect or Drittwirkung of human rights. 1° In response to this claim,

the drafters of the Convention on the Elimination of All Forms of Discrimination Against Women 16
extended the definition of discrimination in Article 1 to "the political, economic, social, cultural, civil or

any other field." 1/

Public/private is not the only dichotomy cultural feminists expose as an artificial male construct.
Identifying the political sphere as male and the socioeconomic sphere as more central to women's
advancement, feminists object to the general priority accorded civil and political rights and the [End
Page 139] second rate status of social and economic rights. The rights they advance as priorities (for
instance, the rights to food, clothing, shelter, work, health, and education) belong to this second

category. 18

As foreign to the female world view as the aforementioned abstract dichotomies, cultural feminists
claim, is the liberal concept of the autonomous individual underlying human rights. The underlying
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rationale is that instead of identifying themselves solely as autonomous individuals, women are more
oriented toward the family and other groups or communities than men are. In order to take this
relational or "connected" nature into account, a concretization and contextualization of human rights,
as well as attention to the "third generation" of collective human rights, is necessary. 12

C. Radical Feminists

Radical feminists maintain that all theories based on equality or difference make the same mistake of
using a "male yardstick." They warn against valuing differences which are a product of a patriarchal
society which needs to be dismantled. 20 The key "givens" are male dominance and female
subordination, the central locus of which is the sexual sphere. 2! The fact that many women do not
perceive their lives in this way is explained by a theory of "false consciousness." 22

Although radical feminists are stringent in their critique of law and rights as instruments for the
perpetuation of male dominance, 22 research for this paper did not uncover any explicit rejection of
human rights as such. Rather, like the cultural feminists, they recognize the strategic worth of [End
Page 140] human rights. 24 From a completely different perspective, radical feminists come to some of
the same conclusions as cultural feminists with regard to human rights. The public/private and other
dichotomies have to be broken down because they are a cover-up for the maintenance of male
dominance in the spheres that are subsequently kept outside human rights scrutiny. 22 The creation of
new "women's human rights" and the recharacterization of existing rights are two means advocated to
identify instances of women's subordination and of violence against women as human rights
violations. 26

D. Feminist Methodology and Conclusions

A general feature of feminism which offers some interesting perspectives for human rights theory is its
methodology. Feminist analysis is described as "contextual, experiential, and inductive." 2/ Feminists
take actual women's experiences as a starting point and place those in their full contexts. They prefer
a complex "insider" viewpoint to a simplified and abstract outsider viewpoint. 28 The complexity of this
approach has sometimes led to justified accusations of essentialism, 22 where the universality of
women's experiences was taken for granted. Yet if this error is avoided, feminist inquiry's well-proven
methodology, with its constructive radical potential, can be extremely valuable for human rights theory.
30

Remarkable in this short overview of the feminist critique of human rights is the finding that human
rights as such are never rejected. All strands of feminist critique aim at the inclusion of women in the

human rights system. 31 [End Page 141]

[ll. The Cultural Relativist Critique of Human Rights

Human rights are not what they claim to be, cultural relativists say. Human rights are a product of the
dominant Western parts of the world, framed in their language, reflecting their needs and aspirations.
Whereas the "rights of man" as originally conceived by the great liberal thinkers were not intended to
include slaves and indigenous inhabitants of the colonies, today's "universal human rights" are still
foreign to non-Westerners as a matter of fact. From these premises, cultural relativists derive their
argumentation, which is basically aimed at the rejection of the inclusion of non-Western people in the
international human rights protection system. 22 The essence of the cultural relativist position on
human rights can thus be framed in a way that shows the parallel with the feminist position. In the
same way, the different strands of feminism that were examined in the previous section have parallels
in the different strands of cultural relativism.

A. "Liberal Culturalists"

Some advocates for respect for non-Western cultures try to bring protection for cultural rights,
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including minority rights and rights of indigenous peoples, under the existing human rights provisions
or to improve human rights institutions in order to further their claims. These could be called "liberal
culturalists" and, in an analogy to liberal feminists, be described as doctrinalists and institutionalists,
respectively. However, such activists are not generally labelled "cultural relativists." That name is
reserved for those who attack the human rights system from their culturalist position. See the
discussion in Part I11.C.

B. Dominance Theorists

Critiques of a Western dominance in the human rights concept sometimes use a "dominance theory"
that can be seen as parallel to the radical feminist argument. The locus of Western dominance and
non-Western suppression [End Page 142] is, in the first place, the economic sphere. In this view,
human rights are used in the foreign policy of Western states as instruments of neocolonialism 22 and
of economic competition. 34 This position, which has been called the "conspiracy theory," 22 has a
predominantly political and economic, rather than cultural, character. Yet it is generally carried a step
further, arguing that Western imperialism also contains a moral component, because Westerners
impose their values on the rest of the world through their insistence on human rights. 26 Thus the
argument becomes part of the cultural relativist critique of human rights.

C. Cultural Relativists

The core of the cultural relativist critique, however, is made up of a "difference" argument, in the style
of cultural feminism. Typically, in a first step it is shown how human rights historically and conceptually
reflect Western values. 27 In the next step, some particularities of a non-Western culture 22 are
highlighted and contrasted with those Western concepts. The conclusion from these premises is to
reject human rights.

Different levels of rejection can be distinguished. 2 At the most radical level, human rights are
rejected in their totality as foreign to and incompatible with a particular non-Western culture. Although

this is the most pure and consistent cultural relativist stance, it is the one least frequently encountered.
40

More often, cultural relativists either reject specific rights, or reject the specific content or interpretation
of those rights. For instance, members of a [End Page 143] certain culture might object to freedom of
religion. Or while not objecting to the right as such, they might object to its encompassing the freedom
to change one's religion, either in its formulation (as permitted under Article 18 of the Universal
Declaration of Human Rights 1) or through interpretation.

Finally, on an even more detailed level, cultural relativists might accept a right with all its components
and with its general interpretation, but reject the classification of a particular cultural practice as a
violation of that right. For instance, in a culture where female circumcision is practiced, the prohibition
of torture and cruel, inhuman, or degrading treatment (prohibited under Article 5 of the Universal
Declaration of Human Rights and Article 7 of the International Covenant on Civil and Political Rights
42') may be completely accepted while the classification of female circumcision as such treatment is
rejected.

At closer view, only the first, most radical, attitude aims at the exclusion of hon-Western cultures from
the human rights system. The other, more moderate stances can be translated into claims of inclusion
into the system, conditional on its transformation in such a way as to accommodate cultural
differences.

One final exclusionist approach deserves mention. Sometimes the cultural relativist argument consists
of presenting an alternative system of human rights, or more correctly, an alternative system for the
achievement of social justice or the protection of human dignity, as a valid substitute for international
human rights. 42 Depending on how much of the international human rights concept is incorporated
into the description of the alternative system, this argument comes down to either a total or a partial
rejection of human rights. It is, however, a rather problematic position. If the human rights system is
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simply criticized on one ground or another, it can react to the criticism and a constructive dialogue is at
least possible. But if the concept of human rights is appropriated by the critics and given a different
content, this results in a deadlock, because the underlying conflict is denied and no opening for
dialogue is provided. These critics do not discuss how their claims could be answered by a
transformation of the human rights system. Their argument is truly one of exclusion. [End Page 144]

D. Criticisms and Demands for Transformation

What are the concrete criticisms that cultural relativists address to the human rights system? Cultural
relativists invariably describe human rights as a product of Western liberalism. Some aspects are
described as crucial to the human rights concept, and at the same time as through and through
Western. This statement is often accompanied by a historical overview of the origin of human rights
and of the Western values in question. 4 The aspects of human rights most often attacked as
Western are its individualism, its abstractness, and the concept of rights itself.

From nearly every non-Western culture comes the argument that its members do not define
themselves in the first place as autonomous individuals, but instead experience themselves as having
an "ascribed status" as members of a larger group or community, such as family, tribe, class, nation,
or other group. %2 The use of abstract concepts and categories in human rights is argued to be the
product of Western rationality, not shared by non-Westerners. They are convinced it is important to
place all matters in their cultural context and to examine them at a concrete level. 46 One axiom of
cultural relativism is the statement that judgments of behavior or of situations do not make sense
outside the culture in which they take [End Page 145] place. 4’ The concept of rights itself is argued
to be characteristic of a society that thinks in terms of atomized individuals and abstract ideas. Many
non-Westerners are wary of the adversarialism inherent in rights talk. Rather than rights, they stress
obligations and reciprocal responsibilities. Conflict solution is sought by consensual, cooperative
means rather than through legalism and antagonism. 48

In terms of demands for transformation of the human rights system, the communitarian critique
suggests that greater attention should be paid to collective rights, 42 and to placing limitations on
individual rights in favor of communal interests. One way of constructing such limitations is to center
them around the concepts of obligations and responsibilities. 22 To the extent that the cultural relativist
critique is opposed to legalism in human rights, it could support a status quo. As it is now, the
international community, lacking the proper institutions for universal legal enforcement, tries to enforce
human rights mainly through political pressure and embarrassment in the eyes of the public.
Considering that the existing power imbalances in the international community get free play in this
system, while they might be more contained in a more legalistic system, it may be wiser for the non-
Western world to parallel the feminist solution--i.e., to set aside their cultural objections to "rightism"
and play the rights game as a strategy to further their other claims inside the human rights system.

The demand for concretization and contextualization of human rights leads first of all to a focus on
their realization. 51 Also, this demand forms the basis of a "human needs" approach, in which the
indivisibility of all human rights is used to frame the argument in favor of flexibility in the prioritizations
made in human rights. Generally this results in an attack on the imbalance between civil and political
rights on the one hand and social, economic, and cultural rights on the other. Non-Western countries
are often third world countries, where it is argued either that economic progress has to be [End Page
146] attained as a first priority or that the right to development trumps all other rights. 52

Finally, a recurring argument derives from the idea that there is a core and a periphery in human
rights. The core is essential and universal, while the periphery should permit cultural variations. When
this core/periphery model is applied to the catalogue of human rights, it argues for a reduction of the
list of universal human rights to those not contested anywhere, leaving the rest optional--so that
human rights lists vary according to culture. 2 The core/periphery model can also be applied to each
right individually and used to argue for the succinct formulation of the essence of what is to be
protected within each right, thus leaving room for contextual variation in the interpretation and
application of the right within each culture. >*
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Remarkable in this short overview of the cultural relativist critique of human rights is the finding that
while the critique seems at first sight aimed at the exclusion of non-Western cultures, closer analysis
reveals that this holds true for only a minority of cultural relativists. 22

IV. Feminism and Cultural Relativism in Conflict

Feminists look at human rights through a gender lens, and cultural relativists use the cultural
perspective. They clash on issues where their perspectives lead to opposite claims and priorities have
to be made. Such issues arise either when a culture prescribes certain manners in which women
should behave or be treated, or when feminists state that women's advancement requires certain
cultural attitudes.

Compared to cultural relativists, feminists enjoy a lot more credibility in the international human rights
community. In recent years, women's rights have been advancing rapidly from the margin to the
forefront of human rights concern. In this process, a feminist attack on cultural relativism was
inevitable. Culture and religion are regarded with suspicion by feminists, as spheres of male
dominance and female suppression. 26 A central feminist [End Page 147] demand is the breaching of
the public/private dichotomy, so that human rights are extended to relations between private persons.
Culture thus cannot enjoy immunity from human rights scrutiny on the ground that it does not involve
the relationship between the state and its citizens. Moreover, one of the spheres that gets priority
attention in the feminist human rights campaign, the family, is the sphere in which most cultural
traditions are preserved. This is partly a result of the colonial experience of many non-Western
countries, where the colonizer introduced the distinction between a public and a private sphere,
imposing his laws on the public sphere, but leaving the private sphere to be governed largely by
indigenous rules. 27

A. Harmful Cultural Practices

In the clash between cultural relativists and feminists, most attention goes to so-called "harmful
cultural practices." This term indicates practices particular to certain (non-Western) cultures which, to
the outsider's eye, harm or disadvantage women, but which are meaningful to certain participants in
those cultures. In these situations, either the culture's insiders perceive no harm or disadvantage, or if
the harm or disadvantage is recognized, it is justified or compensated for in the wider cultural context.
The criticized practices include widow burning in India (sati), prenatal sex selection and female
infanticide resulting from a preference for a son, child marriage, arranged or forced marriage,
polygamy, seclusion and veiling, and food taboos for women. But the lion's share of feminist outrage
concerns the practice of female circumcision, which has been described as "barbaric torture and
mutilation" designed to perpetuate male ownership over women %8 and as "deeply linked to the
denigration of women as inferior beings." %2

The vehemence of this reaction illustrates the deafness of an absolutist position to the arguments of
the other side. Feminists refuse to accept cultural objections to universal women's rights, because
through their lens they see the culture from which those practices emanate as male created [End
Page 148] and male dominated. 2 At the same time they refuse to see the culturally determined
character of their own position, 81 arguing that the universality of male dominance 62 is a sufficient
basis for the universality of women's rights. Thus, they have no qualms about using cultural
imperialism in their battle against male imperialism. 2 Cultural relativism in its absolutist form makes
an analogous reasoning: the communal right to practice and maintain a culture comes first, and the
objection from the women's rights perspective is not given serious consideration on the ground that
these are a Western construct. 64 Clearly, absolutist positions in the debate between feminism and
cultural relativism lead to paradox and deadlock.

B. Acceptance (Dominance) of Feminist Theory

In light of the ongoing battle between feminists and cultural relativists, it is not surprising to see that
the acceptance of feminism inside the international human rights discourse is accompanied by a
rejection of cultural relativism. The apparent irreconcilability of the two views is of course not the only
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factor that explains this evolution. There is, for instance, the possibility that feminism, being
predominantly Western and therefore familiar to the dominant Western forces in the international
community, may be seen as less threatening than cultural relativism. The fear of cultural relativism is
explained and partly justified by the fact that the name cultural relativism is often abused by dictatorial
governments, who use this to cover up their human rights violations. In international fora, the
interlocutors are by definition government representatives, which does not enhance the credibility of
their claims in this respect. In addition, the form in which the arguments are presented may equally
play a role. The "inclusion” claim made by feminists looks a lot less threatening and is therefore more
likely to get a constructive response than the "exclusion” claim made by cultural [End Page 149]
relativists. Finally, it may be remarked that the international feminist movement is a lot more unified
and organized than the cultural relativist movement, if such exists at all.

C. Feminist Successes in Recent UN Conferences

The force of the international feminist movement became clear during the world conferences
organized in the last few years by the United Nations in Vienna, Cairo and Beijing, which to different
degrees became battlefields of the conflict between feminists and cultural relativists.

1. UN World Conference on Human Rights in Vienna

Both feminists and cultural relativists seized the opportunity of the 1993 UN World Conference on
Human Rights in Vienna 55 (Vienna Conference) to try to push their claims to the forefront. The
cultural relativist move came from the governments of one region, Asia. At Asia's regional preparatory
meeting for the Vienna Conference, a "Bangkok Declaration" ¢ was adopted, which included the
statement that "while human rights are universal in nature they must be considered in the context of a
dynamic and evolving process of international norm-setting, bearing in mind the significance of
national and regional particularities and various historical, cultural and religious backgrounds." 87 This
highly alarmed the Western governments, who interpreted it as an attempt to undermine the entire
international human rights system. In response, they became determined to resist any concession to
the cultural relativist current. 68

Feminists evidently organized primarily on a governmental level. A huge lobbying operation was set
up 89 with a petition circulating in 120 [End Page 150] countries and in women's caucuses, carrying
the feminist message to the regional meetings and the UN preparatory meetings held prior to the
Vienna Conference. There were two goals. The first goal was the integration of women's concerns in
all human rights issues. The second goal was the recognition of violence against women as a human
rights violation.

In the final document of the Vienna Conference, © the universality of human rights was repeatedly
stressed “* and cultural relativism rendered harmless in a reversal of the controversial Bangkok
statement: "While the significance of national and regional particularities and various historical, cultural
and religious backgrounds must be borne in mind, it is the duty of States, regardless of their political,
economic and cultural systems, to promote and protect all human rights and fundamental freedoms."

72 commentators considered this reaffirmation of the universality of human rights as "perhaps the
most significant success of the World Conference." 73

With cultural relativism thus "defeated,” feminists had reasons to feel victorious. The Vienna
Declaration and Programme of Action 7 contains several articles explicitly dealing with women's
human rights. It was proclaimed that "[tjhe human rights of women and of the girl-child are an
inalienable, integral and indivisible part of universal human rights." 7> In addition, the integration of the
human rights of women into the mainstream of the UN system was mentioned as a concern, ‘6 as was
the elimination of violence against women in public and in private life. 77 Feminists labelled this result
a "milestone" 7€ and an "extraordinary success." ’°

The conflict between feminism and cultural relativism was envisaged, but not solved in the ambiguous
wording of the paragraph on violence against women in the Programme of Action, which stresses the
importance of "the eradication of any conflicts which may arise between the rights of women and the
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harmful effects of certain traditional or customary practices, cultural prejudices and religious
extremism." 89 With regard to children a firmer position is taken: states are urged to "remove customs
and practices which discriminate against and cause harm to the girl child." 81 [End Page 151]

2. 1994 International Conference on Population and Development in Cairo

Although the 1994 International Conference on Population and Development 82 in Cairo dealt explicitly
neither with women, nor with human rights, its Programme of Action 83 contains some references to
these themes. Again, feminist concerns seem to have been integrated throughout the conference.
One of the fifteen guiding principles of the Cairo Programme of Action states that "[a]dvancing gender
equality and equity and the empowerment of women, and the elimination of all kinds of violence
against women, and ensuring women's ability to control their own fertility, are cornerstones of
population and development-related programmes." 8 The balance of this principle reiterates
paragraph 18 (1) of the Vienna Declaration and Programme of Action. 8°

Cultural relativists could interpret the recognition that "various forms of the family exist in
different social, cultural, legal and political systems" €8 as a concession to their claims.
However, it is improbable that this is how it was intended, especially since there is a
Western interest in assuring that situations such as the single parent family are covered
by the definition. As for "harmful cultural practices," forced marriages and child marriages
are referred to implicitly by insisting on the "free and full consent of the intending
spouses . . . [and a] minimum age at marriage." 8’ Female circumcision is condemned at
several instances. 88

3. 1995 World Conference on Women in Beijing

During the 1995 World Conference on Women in Beijing, the conflict between feminism and cultural
relativism moved to the forefront. The main issue in this respect was whether the expression "equity,"
as a description of the desired relationship between men and women, was acceptable as an
alternative to the expression "equality."” In Cairo, the juxtaposition of both concepts had been
accepted, where one of the objectives was stated to be the "achieve[ment of] equality and equity
based on harmonious partnership [End Page 152] between men and women." & But in Beijing, the
West rallied around the goal of firmly closing all doors to cultural relativism. They managed to delete
all mention of "equity" in the final text.

The Beijing Platform for Action reaffirms the universality of human rights, including the human rights of
women. %9 In harmony with the Cairo Programme of Action, the Beijing Platform for Action also
explicitly adopts the principles of paragraphs 5 and 18 (1) of the Vienna Declaration and Programme

of Action. 92 However, the Beijing Platform adds a reference to "the significance of and full respect for
various religious and ethical values, cultural backgrounds and philosophical convictions of individuals
and their communities" 22 made in the text. Nevertheless, the eradication of "harmful cultural
practices," with a special emphasis on female circumcision, is called for in the global framework, % as
well as in the chapters on health, 24 on violence against women, ° and on the girl child. %6 It is also
stated that governments should refrain from invoking any custom, tradition or religious consideration to

avoid their obligations with respect to the elimination of violence against women. 27 Custom is also
pointed at as a factor contributing to discrimination against women in areas outside the "harmful
cultural practices" context, for instance with regard to ownership of land 28 and access to education. %2
In addition, the Platform for Action includes a warning against religious extremism, which may have a
negative impact on women 1% as well as a recommendation to take steps so that religion is not a
basis for discrimination against girls. 101

It should be added that Cairo's recognition of various forms of the family is reiterated in the Beijing
Platform for Action 192 and that a few other mentions of respect for cultural diversity are made in

specific contexts. 193 Nevertheless, the 1995 World Conference on Women provides a telling [End
Page 153] illustration of the simultaneity of the rise of feminism and the rejection of cultural relativism
in the international community.
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V. Parallels and Similarities

Neither feminism nor cultural relativism originated in the human rights sphere. Both are strong
movements, each with its own history and dynamics, which in many respects makes it impossible to
compare them. But when they become critiques of human rights, feminism and cultural relativism
make parallel claims.

Both start from a finding that the liberal concept of human rights was developed by the dominant
group, excluding the group whose perspective they defend, making this conception of human rights
inadequate for their group.

Their strategies do differ. The feminist critique is offensive: it accuses human rights of not being
universal because they exclude women's concerns. The cultural relativist critique is defensive: it
rejects the universality of human rights because they exclude the concerns of non-Western cultures.

But each critique wants the same thing: changes in the human rights system so as to incorporate
either a gender perspective or a perspective of cultural diversity. Each wants to make the "human" in
"human rights" a little less abstract by returning its gender or its culture. They agree that human rights
should be, as they were intended to be, the rights of all human beings regardless of elements such as
gender or culture. However, in order to achieve this intended gender neutrality or culture neutrality,
human rights must be neither gender blind nor culture blind. Because if neutrality comes down to
blindness, human rights will further privilege the privileged and further disempower the disempowered,
which is not what they are designed to do. This partial reconcretization or recontextualization of
human rights is what Keba Mbaye names "la spécificité,” 194 in English specificity or particularity.

Because feminism and cultural relativism each concentrate on one specificity, each faced the same
danger of ignoring all other particularities and so becoming absolutist or essentialist. And because the
commonality of gender is the basis for feminists to organize, just like the commonality of culture is the
basis for cultural relativists to organize, the tendency to reduce everything to this common element is
natural. It increases a movement's internal coherence as well as the power of its arguments. Yet it is
not [End Page 154] excusable, because this results in a repetition, albeit in a different form, of the
very problem the critique reacted against, and so causes a loss of a lot of its constructive potential.
Inside the feminist movement, the danger of essentialism has been identified as inherent especially to
cultural and radical feminism 195 and is being addressed. While feminists still want to make women's
"different voice" heard, they recognize that this voice is composed of many different voices, because
women vary across class, race, age, wealth, sexual orientation, and culture. 196

Building on this anti-essentialist strand of feminism, some authors argue for reducing the tension
between feminism and cultural relativism through changes in the feminist ideology. For instance,
African feminists argue for a broader conception of feminism, one which would recognize on the one
hand the African historical experience of imperialism combined with patriarchy, and on the other hand,
the contemporary divergent cultural contexts within which feminism must be situated. They call for a
"multiple consciousness [that] acknowledges competing claims about what constitutes the self and the
community in which it is embedded.” 197 Annie Bunting argues for an "asymmetrical anti-essentialism,"
which tolerates essentialist arguments only as a self-consciously employed strategy in the hands of
non-Western women, so that through their contribution feminism can get rid of its stereotypical views
of other cultures. 198 If feminism can thus manage to pursue its insistence on specificity even inside
the concepts of "woman" and "man," it would indeed take an important step toward bridging the gap
with cultural relativism.

It would become even more promising if cultural relativism were to make a parallel move by
recognizing that "culture" is neither fixed nor monolithic. Nobody is in a position to determine what is
the essence of a particular culture, just like nobody is in a position to determine what is the essence of
a particular gender. Linked to the problem of essentialism is the practice of rejecting "inauthentic
voices." Attempting to create the "essential woman" or the "essential African" or Asian or whatever,
leads not only to ignoring the differences inside those categories, but also to an artificial isolation from
their opposite, which is perceived as the enemy. In reality though, women and men, Westerners and
non-Westerners frequently interact and reciprocally influence each other. Just like internal variations,
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this intertwinedness with the enemy is a part of reality that essentialists [End Page 155] refuse to take
into account. Women who feel happy in their "subordinate” roles are ascribed "false consciousness."
Their views are not taken seriously by many feminists because they are considered to be the product
of enculturation in the despised patriarchal society. Likewise, members of non-Western cultures who
abandon part of their cultural heritage are often put aside by cultural relativists as "non-authentic" and
"Westernized."

If part of reality is ignored by feminists and cultural relativists alike, the results of their activism can at
best benefit only part of the people whose interests they pretend to represent. While the sacrifice of
the other part may be acceptable from the viewpoint of feminist revolution or of cultural conservatism,
it is not acceptable from the viewpoint of human rights. The argument in favor of increased specificity
of human rights precisely aims at improving their reach, at making human rights meaningful for the
greatest possible number of people.

Keeping in mind this warning against the risk of essentialism inherent in both feminism and cultural
relativism, consider the positive side of the demand for specificity by examining the parallels in the
transformatory claims that feminists and cultural relativists address to the human rights system. In
both currents, it is recognized that a consistent insistence on specificity would lead to a rejection of the
concepts of "law" and "rights." Yet after formulating their rights critique, both feminists and cultural
relativists decide to rehabilitate the concepts for tactical reasons.

Feminists have been very successful in translating their concerns into rights, arguing both for the
recognition of new rights and the reinterpretation of existing rights. Cultural relativists, although less
successful, similarly aim at a "domestication” 192 of human rights. But with regard to new rights,
cultural relativists are somewhat limited by the negative framing of their demand, which leads them to
focus on the rejection rather than the affirmation of rights. However, in the current international
context, where a lot of attention goes to cultural minorities, an approach through the right to respect for
one's culture could be very fruitful. While both feminists and cultural relativists are willing to pursue
their goals through the tough game of law, they consider the "softer" legal methods to be most
consistent with their specificity. Thus they prefer decision-making as well as dispute resolution through

negotiation and consensus rather than adversarial means. 119

A striking commonality of feminists and cultural relativists is their [End Page 156] substitution of the
abstract individual with a situated, connected self. 111 While it is only logical that feminists look at
women as a group and that cultural relativists focus on cultural groups, it is remarkable that the
"groupness" aspect of their specificity claims goes beyond that. Being a member of a group such as a
family or a local community is argued to be particularly significant for women as well as for non-
Westerners. However, while cultural relativists see this aspect only in a positive light, feminists also
point at groups as the locus of oppression. Although they share the cultural relativists' concern with
collective rights, feminists therefore add the necessity of breaching the immunity of private groups to
human rights scrutiny.

Another striking parallel between feminist and cultural relativist human rights critiques is their rejection
of the prioritization of civil and political rights. 212 The social and economic spheres are argued to be of
particular importance to women as well as to non-Western people. Civil and political rights are by no
means rejected, but a different balance is argued for, one in which social and economic rights would
have equal importance. Both on the feminist 112 and on the cultural relativist side, the insistence on
social and economic rights is sometimes the result of a "human needs" approach. Such an approach,
which starts from the concrete needs of real women or real non-Western people, also expresses a
final important common characteristic of the feminist and cultural relativist critiques of human rights:
the bend away from abstract categorization toward attention for the concrete contextualized human
being. 114

VI. Toward a Constructive Approach to the Remaining Differences

The parallels and commonalities between the feminist and cultural relativist critique of human rights
uncovered in the previous section show that the conflict between those two currents is not as profound
as it often seems. A lot depends in this respect on the internal dynamics of each critique, and
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specifically on their capacity to avoid essentialism. However, conflicts [End Page 157] between the
perceived rights of women and the perceived rights of culture will continue to arise. In order to prevent
or solve these, many authors urge for efforts to be made inside particular cultures. They want to
change the customs or traditions that are seen as human rights violations. Proposed methods include
consciousness raising, 11° reinterpretation of religious laws, 116 and selecting the "positive aspects" of
a culture. 117

Efforts to integrate human rights in all cultures are indeed crucial. The effectiveness of human rights
depends to a large extent on their being alive in civil society and public opinion. 118 Human rights
should fit within the categories in which people think; they should be obvious to everybody, and they
should not contradict other obviousnesses. However, this ideal of truly universal human rights will not
be brought about by working from within cultures alone. The human rights system will have to make
some accommodations as well. At present, cultural objections to particular human rights clauses too
often lead to reservations to treaties or declarations or simply to non-enforcement. If the system could
be relied upon to be sensitive to cultural diversity, this problematic situation might end.

A. Introduce Concreteness into Human Rights

It is beyond the scope of the present paper to elaborate in detail how the human rights system can
accommodate cultural variations. Yet from the comparative analysis of the cultural relativist and the
feminist critiques to the system a few guidelines emerge. The first concerns the need to be wary of
excessive abstractness. If an idea is, like human rights, intended to be meaningful all over the world, it
has to take into account the heterogeneity of the world's people. Therefore a measure of
concreteness, specificity, or particularity has to be incorporated into the human rights concept. That
human rights are valid for all humans does not imply that these humans have to remain abstract.
Rather on the contrary: if human rights are modelled to fit abstract humans, there is bound to be a
fitting problem when they are confronted with real persons. [End Page 158]

The need for a contextualized concept of the person has been elaborated by many contemporary
theorists. Michael Sandel, for instance, criticizes liberalism for its unrealistic conception of an
"unencumbered self" which denies the possibility that any roles, commitments, or community
memberships could be constitutive of the self. 112 Anti-essentialist feminism is developing an
interesting "insider" methodology to approach conflicts of culture and women's rights. An influential
theory in this respect is Seyla Benhabib's "interactive universalism." 129 This concept wants to avoid
both the substitutionalist error of elevating the experiences of a specific group to the "human” norm
and the relativistic paralysis of endorsing all pluralities and differences as morally and politically valid.
It criticizes the "generalized other" by taking the standpoint of the "concrete other," "an individual with
a concrete history, identity and affective-emotional constitution."

B. Frame Conflicts in Legal Terms

It has been argued that the legal context and particularly litigation is very suitable for the application of
the theory of "interactive universalism." 121 Indeed, the law is perpetually concerned with the tension
between the abstract (the rule) and the concrete (the facts of a case). The need for, and feasibility of,
a relational, contextualized approach to rights within the legal system has been convincingly
demonstrated by Martha Minow in her wonderful work Making All the Difference. 122 Therefore, the
second guideline for broaching the opposition between feminism and cultural relativism is that conflicts
can be substantially deflated if they are framed in legal terms. This option for human rights-as-law may
conflict with the argument that both women and non-Western people feel uncomfortable about using
legal methods. However, neither feminists nor cultural relativists eventually reject law as such,
probably because they realize that the alternative is human rights-as-politics, where power differentials
play an important role. What does the conflict between women's human rights and cultural relativism
look like in legal jargon? [End Page 159]

1. Conflict between Rights

A first possibility is to view it as a conflict between rights. On the one hand there are "women's human
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rights," on the other "cultural” or "religious" rights. Women's human rights are laid down in several
texts, the principle one being the Convention on the Elimination of All Forms of Discrimination Against
Women. 123 |n addition, rights to religion and culture are found in Articles 18 and 27 of the
International Covenant on Civil and Political Rights 124 and in Article 15 of the International Covenant
on Economic, Social and Cultural Rights. 12° If opposing claims can each be framed in terms of a right,
and if those rights have equal validity as a matter of principle, a constructive approach is possible.
This was convincingly demonstrated by Donna Sullivan, who elaborated a framework for the resolution
of conflicts between gender equality and religious freedom. 126

In the present state of international law, however, cultural rights do not have the same
status as religious rights. Freedom of religion is one of the oldest human rights. It is
classified among the civil and political rights, which enjoy de facto priority status inside
the human rights system. Its respect is regularly enforced by national as well as
international bodies. In contrast, cultural rights are considered to be "second generation
rights," a category that is usually not given enforceable status. And even within the
second generation, cultural rights receive less attention than social rights, and are
formulated a lot more succinctly. 127

Religious rights are generally intended to protect the unique character of a variety of religions. Cultural
identity, however, seems to be protected only in the contexts of protection of minorities and protection
of the rights of indigenous peoples. A general right "to protect custom and practices that sustain a
particular culture's unique identity" 128 does not exist as yet. The disparity between the status of
religious and cultural rights creates an awkward situation from the cultural relativist point of view. Most,
if not all religious practices can be termed cultural. Yet those cultural practices that [End Page 160]
are religious are met with much higher respect than those that are not. In real life, the line between
religious culture and other culture is often hard to draw. For instance, should the official doctrine of a
religion or the people's perception of what their religion requires be decisive? As long as cultural rights
do not have an equal status with women's rights, it is impossible to dissolve the opposition between
feminism and cultural relativism through a framework based on conflicts of rights.

2. Rights and Grounds for Limiting those Rights

Another way of framing the problem in legal terms, is by viewing one interest as a right, and the other
as an acceptable ground for limitation of that right. That rights can be subject to limitations is an
accepted feature of the international human rights system. Article 29 (2) of the Universal Declaration
of Human Rights stipulates that:

In the exercise of his rights and freedoms, everyone shall be subject only to such
limitations as are determined by law solely for the purpose of securing due recognition
and respect for the rights and freedoms of others and of meeting the just requirements of
morality, public order and the general welfare in a democratic society. 12°

Similar limitation clauses accompany several rights in the International Covenant on Civil and Political
Rights 139 and in the European Convention for the Protection of Human Rights and Fundamental
Freedoms. 131 The enumerated interests do not automatically trump the rights in question; rather,
limitations have to be provided by law and pass a proportionality test. Through this test the controlling
body aims at striking a fair balance between the demands of the general interest of the community and
the requirements of the protection of the individual's fundamental rights. It could be possible to frame
"gender equality" as a community interest in the name of which the "right to practice one's culture"
could be limited. Yet given the present status of that right in the human rights system, this solution
looks rather far-fetched. But what about the opposite, culture as a community interest that justifies
limitations of women's rights if a proportionality test is satisfied? Several problems appear. For one,
formulations of women's rights are not usually accompanied by limitation clauses. Another obstacle is
the requirement in all limitation clauses that the measure limiting the right be provided by law. While
some cultural traditions are part of "customary [End Page 161] law," it is clear that many others are
not "provided by law," even in the widest sense of the word.

3. Interpretation
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Then how can the law deal with the feminist-culturalist conflict? The smoothest way seems to be
through interpretation. The interpretative enterprise is the meeting place of the concrete and the
abstract. Human rights language is necessarily general. This permits the judge to take into account all
kinds of particularities of the situation brought before him or her, including the cultural context and the
human rights view of the people concerned. The same situation may be a human rights violation in
one cultural context and not in another. If an invariable core of meaning of each right is respected,
such a margin of cultural variability is by no means a revolutionary concept. The acceptability of
various cultural interpretations has already been agreed upon with regard to some concepts, such as
that of "family." Also, one of the functions of the "margin of appreciation" doctrine in the case law of the
European Court of Human Rights is to permit a different balancing of interests in different cultural
contexts. 132 An obstacle to the approach of cultural variation in interpretation, however, is the fact that
sometimes the formulation of a right in an international document already contains a certain culturally
specific interpretation. 133

C. The Individual as the Starting Point

The third guideline for handling conflicts between feminism and cultural relativism is to take as a
starting point the individual. Not the liberal concept of an abstract individual which is rejected by
cultural relativists and feminists alike, but a contextualized individual, who conforms to our "specificity"
guideline. To abandon the individual in favor of an approach through group rights would, however,
deny the feminist concern about the oppressiveness of groups. If the viewpoint of the group is taken,
there is a risk of essentialism, because it becomes difficult to take internal differences [End Page 162]
and evolutions inside the group into account. Group rights are not the only way to express the
"connectedness” or "embeddedness" of human beings in terms of human rights. Individual rights can
have an important communal aspect. This is clear for family rights, religious rights, and associational
rights. But also, if a certain way of speaking is characteristic for a particular community a communal
dimension may be integrated into the freedom of speech. And some cultural or communal aspects of
someone's way of life may be brought under the right to privacy. 134

Many other examples could be given, but the main point is that introducing specificity in an individual
rights approach makes it possible to value a concrete person’'s communal ties, not those that the
dominant forces inside the community would like to attribute to him or her. Each individual should have
the right to practice his or her culture and traditions, but likewise, each individual should have the right
to reject them, for instance because he or she has been influenced by contact with another culture or
with international feminism. These influences are as much a part of reality as traditional culture is. The
international human rights system should defend this "opt-out" possibility 135 and take up responsibility
for the women who use it. 136

VIl. Conclusion

Feminists and cultural relativists criticize the dominant human rights discourse from very different
angles and backgrounds. They are certainly not natural allies, yet they have some points of critique in
common. That finding is significant. Maybe there really are some faults in the international human
rights system. Maybe something should be done to mitigate the ruling conception of abstract
individualism and to balance the different categories of rights.

What makes both critiques even more convincing is the fact that [End Page 163] essentially they
come down to demands for inclusion of substantial groups of the world community in the human rights
system. Inclusion of all human beings is precisely what the "human rights" concept is all about. It is
central to the ideal of universality. What both the feminist and cultural relativist critiques of human
rights make clear is that universality is not synonymous with uniformity. Real inclusion of all human
beings requires attentiveness to their specificities.

Even though they do not seem much aware of it, cultural relativists and feminists share several
concerns in their critique of human rights. These are important concerns. For instance, both critiques
state that human rights should improve the lives of real people, taking account of their needs as well
as of their contexts and particularities. In addition, both critiques share the concern that all human
rights are indivisible, which means that social and economic rights and collective rights should not be
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less important than civil and political rights. If human rights were to aim at these goals, not only
women and non-Western cultures, but all humans would benefit from it.

If cultural relativists and feminists stopped wasting their breath and energy on issues on which they
are opposed and focused instead on issues they have in common, they could develop a powerful
constructive human rights critique. Since cultural relativists enjoy little or no credit on the international
human rights scene, they have everything to gain from such an alliance. Feminists also have an
interest in maximizing the constructive critical potential of their critique. Feminists must be aware that
their present rise to the forefront of human rights discourse is partly as a result of the efforts from the
dominant West to exclude other currents from that forefront, such as cultural relativism and the
broader movement for social and economic rights. 37 It has been noted that "the previous U.S.
government raised women's rights or violence against women to avoid its obligations around socio-
economic rights, and rights to development." 128 Similarly, in Vienna, where women's human rights
were the big success story, social and economic rights were rather neglected. This means that very
likely, the advance of feminist concerns in human rights will stop where the overlap with these other
critiques starts: at the point where Western states start to feel threatened, because they can no longer
be certain to respect all the demands of human rights without having to adapt their behavior. Given
that human rights were most certainly not designed to make states feel comfortable, but rather the
opposite, a coalition designed to force these "difficult issues" to the forefront may indeed be
necessary.

Eva Brems studied law at the Universities of Namur and Leuven in Belgium and received her LL.M
from Harvard University in 1995. Under a fellowship from the Belgian National Fund for Scientific
Research, she is currently working on a Ph.D. in law at the Institute for Human Rights of the University
of Leuven on the subject of the universality of human rights and cultural diversity.
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