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At the birth of societies, the 
rulers of republics establish 
institutions; and afterwards the 
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190 .Freedom 

interest of national security was lawful. Support for the legality 
of such action is found, for example, in the concurring opinion of 
Justice White in Katz v. Cnited States. 

This is not to say, of course, that any action a president 
might authorize in the intf rest of national security would be lawful. 
The Supreme Court's disapproval of President Truman's seizure 
of the steel mills is an example. But it is naive to attempt to 
categorize activities a president might authorize as 11legal' 1 or 
nillegal 11 without reference to the circumstances under which he 
concludes that the activity is necessary. Assassination of a 
foreign leader-an act I never had cause to consider and which 
under most circumstances would be abhorrent to any president
might have been less abhorrent and, in fact, justified during World 
\\'ar II as a means of preventing further Nazi atrocities and ending 
the slaughter. Additionally, the opening of mail sent to selected 
priority targets of foreign intelligence, although impinging upon 
individual freedom, may nevertheless serve a salutary purpose 
when-as it has in the past-it results in preventing the disclosure 
of sensitive military and state secrets to the enemies of this 
country. 

In short, there have been-and will be in the future-circum
stances in which presidents may lawfully authorize actions in the 
interests of the security of this country, which if undertaken by 
other persons, or even by the president under different circum
stances, V•iOuld be illegal. 

33. Justice ::\1urphy also dissented in this case. The implication of his 
position was that if the military situation was as desperate as the army 
claimed, the proper course would have been to have declared martial 
law. In this way the burdens of war could have been shared more 
equitably without disproportionate disabilities being placed upon 
Japanese Americans. 

34. 418 lJ. S. G83 (1974). 
35. 4 \\'all. 475 (1867). 
36. 1 Cr. 137 (1803). 
37. Youngstown Sheet and Tube Company v. Sawyer 343 C.S. 579 at 593-4 

(1952). 

5 

5 

Property 

If the United States mean to obtain or de.sen·e the 

full praise due to um and ju1t g1.1vernmmts, they 

will equally respect the rights of property and the 

proper!) in rightJ. 
James Madison 

It is only fitting in a book on constitutional values that the chapter on free
dom (or liberty) should be followed by one on property. The close con
nection bet\\'een these two values was widely recognized at the time of the 
adoption of the Constitution and the Bill of Rights. Indeed, so_ closely 
were they related that in the due process clause they stand next to one 
another an-d right behind life itself as the three great values to be pro
tected from arbitrary governmental action. Today, of course, we tend to 
draw a distinction bet\\een property rights and human rights, but such a 
distinction \\'Ould have made little sense in the early years of the 
Republic. 1 Throughout this chapter we shall return several times to this 
question of the distinction between human rights 311d property rights as 
well as to the question of the relation between property and freedom. 

To understand property as a regime value, two questions should be 
kept in mind: (l) \\'hat is the function of pro_µerty and (2) what sorts of 
things are property? That is, what higher, political goals are promoted 
by _µroperty and what sorts of things might be considered as property for 
the purpose of promoting these goals? The two major divisions of this 
chapter- "Old Property'' and ''Xew Property" -correspond to these two 
questions. 
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OLD PROPERTY 

During the early years of the Republic, constitutional issues concerning 
property usually focused on the contracts clause of Article I, \Vhich pro
hibits the states from '!impairing the obligation of contracts.'' Prior to 
the adoption of the Fourteenth Amendment in 1868, the Constitution had no 
explicit due process limitation on state power over life, liberty, or prop
erty. Hence, it was the contracts clause that served as the main legal 
instrument by which the Supreme Court protected property interests from 
hos tile state legislation. 

The contracts clause is always associated with the name of Chief 
Justice John Marshall \Vhose early interpretations of that clause had 
incalculable effects upon commercial life in America throughout the nine
teenth century. 1Ia:t;_-?hall's opinions \i.:ere politically significant because 
in deciding just when a state had impaired a contractual obligation, he \Vas 
defining the limits of state power. Thus his opinions not only developed 
the law of contracts but, more significantly, developed the constitutional 
law of federalism. 

To understand l\1arshall's approach to the protection of property 
through the contractual relationship, one must recall the philosophical 
milieu of his time, which was permeated with the belief in natural rights 
antecedent to the formation of civil society. As Marshall put it in one of 
his rare dissenting opinions: 

If, on tracing the right to contract, and the obligations created by 
contract, to their source, we find them to exist anterior to, and inde
pendent of society, we may reasonably conclude that those original 
and pre-existing principles are, like many other natural rights, 
brought with man "into society; and although they may be controlled, 
are not given by human legislation ..•. 

fTJhe rational inference seems to be •.. that individuals do not 
derive from government their right to contract, but bring that right 
with them into society; that obligation is not conferred on contracts 
by positive la\\', but is intrinsic, and is conferred by the act of the 
parties. This results from the right which every man retains to 
acquire property, to dispose of that property according to his own 
judgment, and to pledge himself for a future act. These rights are 
not given by society, but are brought into it. ..• 2 

l\.larshall's philosophical position was confirmed by the profound dis
pleasure he and other conservatives felt at the prospect of unstable prop
erty relationships. The economic difficulties following our own Revolution 
\vere distressing enough for patriots of a conservative persuasion, but 
l\farshall's experiences abroad in trying to negotiate with the French 
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during the period of the Directory gave him an abiding conviction of the 
relationship between secure property arrangements and authentic human 
freedom. Upon his return from France, he delivered an address in 
Richmond in which he roundly condemned the excesses of the French Rev
olution. He scorned the ndespotism, \Vhich borrowing the garb and 
usurping the name of freedom, tyrannizes over so large and so fair a por
tion of the earth." From the sorrows of Jacobin France, said l\Iarshall, 
11a citizen of the United States, so familiarly habituated to the actual pos
session of liberty, that he almost considers it as the inseparable compan
ion of man,' 1 might well reflect on 1'the value which he ought to place on 
the solid safety and real security he enjoys at home.' 13 

The constitutional \Vorld of 1Iarshall, then, turned on the bedrock 
principle of a natural right to contract and the prudenti.al calculation that 
one enters the road to genuine liberty and prosperity by the sure but low 
path of "solid safety and real security-. n 4 

Dartmouth College v. Woodward 

Marshall's most famous interpretation of the contracts clause came in 
Dartmouth College v. \:Voodward (1819). 5 The case involved an effort by 
the New Hampshire legislature to wrest control of Dartmouth College by 
altering the ter~s of a 1769 charter granted by King George III to the 
trustees of the college. The charter conferred upon the trustees the right 
to govern the college in perpetuity and to fill vacancies within their own 
membership. In 1816, ~ew Hampshire tried to bring Dartmouth College 
under state control by replacing the trustees with a board of-overseers 
appointed by the governor. The trustees turned to the courts for relief. 
\\1len the New Hampshire courts upheld the state 1s action, the trustees 
appealed to the Supreme Court of the United States. 

The most important question in the case was whether the royal char
ter was a ncontracf' protected by the Constitution. It \Vas generally 
acknowledged that the contracts clause was intended to protect contracts 
between private parties. In earlier cases, however, l\farshall had held 
that a land grant by a state legislature6 and a grant of tax immunity 7 were 
contracts under the federal Constitution and could not be rescinded by the 
states. Thus there was some precedent for finding the acts of state legis
latures to be \Vithin the scope of the contracts clause. These precedents 
and the Dartmouth College case itself raised critical issues of federalism 
because the contracts clause \Vas perceived-not altogether incorrectly
by many of .l\Iarshall's critics as a vehicle for undermining the power of 
the states to regulate their own internal affairs. 

In Dartmouth College Jlarshall found that .the charter was a contract 
\Vithin the meaning of the federal Constitution: 
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This is plainly a contract to which the donors, the trustees, and the 
crov,m (to whose rights and obligations New Hampshire succeeds) \Vere 
the original parties. It is a contract made on a valuable considera
tion. It is a contract on the faith of which real and personal estate 
has been conveyed to the corporation. It is then a contract within the 
letter of the Constitution, and \vithin its spirit also, unless the fact 
that the property is invested by the donors in trustees, for the promo
tion of religion and education, for the benefit of persons who are per
petually changing, though the objects remain the same, shall create a 
particular exception, taking this case out of the prohibition contained 
in the Constitution. 

It is more than possible that the preservation of rights of this 
description was not particularly in the view of the framers of the 
Constitution, when the clause under c,onsideration was introduced into 
that instrument. It is probable that interferences of more frequent 
recurrence, to which the temptation was stronger, and of which the 
mischief was more extensive, constituted the great motive for impos
ing this restriction on the State legislatures. But although a particu
lar and a rare case may not, in itself, be of sufficient magnitude to 
induce a rule, yet it must be governed by that rule, when established, 
unless some plain and strong reason for excluding it can be given. It 
is not enough to say, that this particular case was not in the mind of 
the Convention when the article was framed, nor of the American peo
ple when it \vas adopted. It is necessary to go further, and to say 
that, had this particular case been suggested, the language would 
have been so varied as to exclude it, or it would have been made a 
special exception. The case being within the words of the rule, must 
be \Vi thin its operation likewise, unless there be something in the 
literal construction so obviously absurd or mischievous, or repug
nant to the general spirit of the instrument, as to justify those who 
expound the Constitution in making it an exception .... 

The opinion of the Court, after mature deliberation, is, 'that this 
is a contract, the obligation of which cannot be impaired, \Vithout 
violating the constitution of the United States. This opinion appears 
to us to be equally supported by reason, and by the former decisions 
of this Court •... 

As this passage indicates, l\larshall's problem in Dartmouth College 
was whether or not the royal charter was a contract. Although he found it 
\Vas, candor compelled him to acknowledge that it was quite unlikely that 
the framers of the Constitution had eleemosynary institutions in mind 
when they forbade the states to impair the obligation of contracts. In the 
light of this acknowledgment, he announced as a rule of interpretation 
that one cannot rest with the mere assertion that a "particular case was 
not in the mind of the Convention \\'hen the article was framed.'' Instead 
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one must go further and ask whether the Constitution would have been 
written differently if the case in question had been considered by the 
framers. This hermeneutic_ principle expands the scope of the contracts 
clause and correspondingly reduces the power of the states to regulate 
their affairs. Given the political context of early nineteenth-century 
America, this reduction was not only a defense of contractual obligations, 
but it was an effort in nation building as well. 

Home Building and Loan Association v. Blaisdell 

A very different method of interpretii:;i.g the contracts clause surfaced in 
Chief Justice Hughes's opinion in the 1934 case of Home Building and Loan 
Association v. Blaisdell. 8 This case involved the Minnesota l\.Iortgage 
l\Ioratorium Law of 1933, which provided that under certain circumstances 
state courts could authorize a limited moratorium on mortgage payments 
during a declared emergency period, \Vhich was not to be extended beyond 
May 1, 1935. The purpose of the law was to assist farmers and home
O\vners \Vho, because of the dire economic circumstances of the Depres
sion years, faced foreclosure of their mortgages. The constitutionality of 
this act was challenged on the grounds that in temporarily suspending the 
need to meet mortgage payments, l\Hnnesota impaired the obligations of 
contracts. In a five-to-four decision, Chief Justice Hughes rejected this 
challenge and upheld J'linnesota 1s power to suspend mortgage payments 
temporarily despite the effects such suspensions would have on contrac
tual obligations. The following sections of his opinion pertain to our 

investigation: 

In determining whether the provision for this temporary and condi
tional relief exceeds the power of the State by reason of the clause in 
the Federal Constitution prohibiting impairment of the obligations of 
contracts, we must consider the relation of emergency to constitu
tional po\ver, the historical setting of the contract clause, the develop
ment of the jurisprudence of this Court in the construction of that 
clause, and the principles of construction which we may consider to 
be established. 

Emergency does not create power. Emergency does not increase 
granted power or remove or diminish the restrictions impo_sed upo~ 
power granted or reserved. The Constitution was adopted in a period 
of grave emergency. Its grants of pov,,er to the Federal Government 
and its limitations of the po\ver of the States \vere determined in the 
light of emergency and they are not altered by emergency. \\"hat 
power was thus granted and what limitations were thus imposed are 
questions which have always been, and always will be, the subject of 
close exarnination under our constitutional system. 
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While emergency does not create power, emergency may furnish 
the occasion for the exercise of power. nAlthough an emergency may 
not call into life a power which has never lived, nevertheless emer
gency may afford a reason for the exertion of a living power already 
enjoyed.'! ... The constitutional question presented in the light of 
an emergency is whether the power possessed embraces the particu
lar conditions. Thus, the war power of the Federal Government is 
not created by the emergency of \Var, but it is a power given to meet 
that emergency. It is a power to wage war successfully, and thus it 
permits the harnessing of the entire energies of the people in a 
supreme cooperative effort to preserve the nation. But even the war 
power does not remove constitutional limitations safeguarding essen
tial liberties. When the provisions of the Constitution, in grant or 
restriction, are specific, so particularized as not to admit of con
struction, no question is presented. Thus, emergency would not per
mit a State to have more than two Senators in the Congress, or permit 
the election of a President by a general popular vote without regard to 
the number of electors to which the States are respectively entitled, 
or permit the States t.o 11coin money" or to 11make anything but gold 
and silver coin a tender in payment of debts. 1

' But where constitu
tional grants and limitations of po,ver are set forth in general clauses, 
which afford a broad outline, the process of construction is essential 
to fill in the details. That is true of the contract clause ... 

A well-knO\vn commentary on the Constitution maintains that 
"Hughes I s opinion skirted close to the proposition that an emergency might 
empower government to do things which in ordinary times would be uncon
stitutional. TT 9 Do you agree with this commentary? Does the opinion 
merely nskirt close" to this proposition or does it, in fact, simply affirm 
it? \\bat do you think Hughes would say of ::\Iarshall's belief that the right 
of contract is antecedent to the formation of society? Is your own opinion 
closer to that of Hughes or l\Iarshall? 

'What is the operational meaning of Hughes's statement that an emer
gency does not create power, but it may furnish the occasion for the 
exercise of power? Does the following selection from Hughes's opinion 
shed any light on this question? 

Not only is the constitutional provision [the contracts clause] qualified 
by the measure of control which the State retains over remedial pro
cesses, but the State also continues to possess authority to safeguard 
the vital interests of its people. It does not matter that legislation 
appropriate to that end ''has the result of modifying or abrogating con
tracts already in effect. n . . . i\ot only are existing laws read into 
contracts in order to fix obligations as between the parties, but the 
reservation of essential attributes of soverign pmver is also read into 
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contracts as a postulate of the legal order. The policy of protecting 
contracts against impairment presupposes the maintenance of a gov
ernment by virtue of which contractual relations are worth while-a 
government which retains adequate authority to secure the peace and 
good order of society. This principle of harmonizing the constitu
tional prohibition with the necessary residuum of state power has had 
progressive recognition in the decisions of this Court. 

Counsel for the Home Building and Loan Association argued that 
because the contract involved in this case was between t\VO private parties, 
!.twas precisely the sort of contractual obligation that the framers of the 
Constitution intended to safeguard from state interference. Whatever 
criticism one might have of :\Iarshall's far-reaching effort to expand the 
notion of contract to include agreements to which states are parties, such 
objections were clearly irrelevant here. Blaisdell presented a garden
variety contractual situation between two private parties-a homeowner 
and a bank. Hughes's answer to this argument contrasts sharply with 
1\-"Iarshall's understanding of how to interpret the contracts clause when 
situations unforeseen by the framers arise. Marshall addressed the issue 
of how to interpret the clause in a case involving an eleemosynary institu
tion. Hughes addresses the issue of whether the meaning of the clause 
might be affected by the drastic economic changes taking place in the 
1930s. His position follows: 

It is no answer to say that this public need was not apprehended a cen
tury ago, or to insist that what the provision of the Constitution meant 
to the vision of that day it must mean to the vision of our time. If by 
the statement that what the Constitution meant at the time of its adop
tion it means to-day, it is intended to say that the great clauses of the 
Constitution must be confined to the interpretation which the framers, 
with the conditions and outlook of their time, \Vould have placed upon 
them, the statement carries its own refutation. It ,vas to guard 
against such a narrow conception that Chief Justice ::Vlarshall uttered 
the memorable warning-"We must never forget that it is a constitu
tion we are expounding 11 (l\IcCulloch v. lVIaryland) , . , "a constitution 
intended to endure for ages to come, and consequently, to be adapted 
to the various crises of human affairs," . . . \\'hen \Ve are dealing 
with the words of the Constitution, said this Court in Missouri v • 
Holland, '\ve must realize that they have called into life a being the 
development of which could not have been foreseen completely by the 
most gifted of its begetters. . . . The case before us must be con
sidered in the light of our whole experience and not merely in that of 
\\·hat was said a hundred years ago.TT 

Nor is it helpful to attempt to draw a fine distinction bet\veen the 
intended meaning of the words of the Constitution and their intended 
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application. \\-ben we consider the contract clause and the decisions 
which have expounded it in harmony ,vith the essential reserved power 
of the States to protect the security of their peoples, we find no war
rant for the conclusion that the clause has been ·warped by these 
decisions from its proper significance or that the founders of our 
Government \1.:ould have interpreted the clause differently had they had 
occasion to assume that responsibility in the conditions of the later 
day. The vast body of law which has been developed was unknov,m to 
the fathers, but it is believed to have preserved the essential content 
and the spirit of the Constitution. \\'ith a growing recognition of public 
needs and the relation of individual right to public security, the court 
has sought to prevent the perversion of the clause through its use as 
an instrument to throttle the capacity of the States to protect their 
fundamental interests. This development is a growth from the seeds 
which the fathers planted. . . . The principle of this development is, 
as we have seen, that the reservation of the reasonable exercise of 
the protective power of the State is read into all contracts and there is 
no ... reason for refusing to apply this principle to l\linnesota 
mortgages .... 

It is interesting to note that in offering a method of interpreting the 
Constitution quite different from l\larshall 1s, Hughes cites l\Iarshall him
self! He ignores Marshall 1s opinions dealing with the contracts clause 
because these opinions invariably tended to restrict state power. Instead 
he cites l\larshall's opinion in l\lcCulloch v. Maryland, a case that involved 
a broad, expansive interpretation of governmental power at the national 
level. This was a clever twist in Hughes 1s argument and of some interest 
for our purposes. Later in this chapter ·we shall see that .:\-larshall 1s com
mitment to upholding contractual rights against state regulation was not 
based exclusively upon a doctrinaire hostility to all government power. 
Rather his defense of property interests might well be seen as an effort in 
nation building-strengthening the national government at the expense of the 
states. 

Just as Supreme Court justices differ over the meaning of the Con
stitution, bureaucrats can differ over the meaning of statutes, executive 
orders, and statements of agency policy. Both l\Iarshall and Hughes 
infused the contracts clause with a meaning they thought \vas appropriate 
for their times. They justified their interpretations \Vith appeals to widel)
accepted principles of political philosophy. Can you give examples of 
value-creating situations that arise in government agencies where the out
come of a decision depends on ho\\: bureaucrats interpret authoritative 
statements? If you have ever done this yourself, did you have any broad 
principle to justify the int_erpretation you arrivetj. at? Is your attitude on 
how authoritative documents should be interpreted closer to that of Hughes 
or 1\-Iarshall ? 
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Hamifications of Blaisdell 

Ilughes 1s argument in Blaisdell has some interesting ramifications that 
warrant further examination. Eleven years after Blaisdell, the Supreme 
Court found the same issue on its agenda once again in East New York 
Savings Bank v. Hahn. 10 In 1933, i\c\\-' York had passed mortgage mora
torium legislation similar to that of l\linnesota. Each year thereafter it 
had been renewed with the result that by the mid-1940s ~ew York banks 
still could not foreelose for default on payments of principal. \Yhile few 
people indeed, then or now, could become terribly exercised over the 
problems bankers have in foreclosing on homeowners, the annual reenact
ment of the mortgage moratorium law does tell us something about what 
governments do with powers originally justified because of a _temporary 
emergency. For our purposes, however, the most interesting point is the 
argument the Court adopted in unanimously upholding the New York law 
against the bank's challenge to the suitability of emergency legislation long 
after World \\'ar II had brought a new set of problems to replace the eco
nomic tribulations of the Depression years. Gone are the scholastic 
niceties of Hughes's delicate distinction behveen powers created by emer
gencies and powers whose exercise is occasioned by an emergency. Gone, 
too, is the soul-searching of how to reconcile the moratorium legislation 
with either the language of the contracts clause or the intent of the fram
ers. In its place is the following blunderbuss from Justice Frankfurter: 

Since Home Bldg. & L. Assn. v. Blaisdell, there are left hardly any 
open spaces of controversy concerning the constitutional restl'ictions 
of the Contract Clause upon moratory legislation referable to the 
depression. The comprehensive opinion of .:\Ir. Chief Justice Hughes 
in that case cut beneath the skin of words to the core of meaning .... 
The Blaisdell case and deeisions rendered since ... yield this goY
erning constitutional principle: when a widely diffused public interest 
has become enmeshed in a network of multitudinous private arrange
ments, the authority of the State "to safeguard the vital interests of 
its people," ... is not to be gainsaid by abstraeting one sueh 
arrangement from its public context and treating it as though it 
were an isolated priyate contract constitutionally immune from 
impairment. 

The formal mode of reasoning by means of \vhich this "protective 
power of the State,'' ... is acknowledged is of little moment. It may 
be treated as an implied condition of every eontract and, as such, as 
much part of the contract as though it were \uittcn into it, whereby 
the State'.s exercise of its power enforces, and docs not impair, a 
contract. A more candid statement is to recognize, as was said in 
1l anigault v. Springs, that the power '\vhich in its various ramifica
tions is k:no\vn as the police po\ver, is an exercise of the soverign 
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right of the Government to protect the ... general welfare of the peo
ple, and is paramount to any rights under contracts between individu
als,11 • . . Once we arc in this domain of the reserve power of a State 
we must respect the "wide discretion on the part of the legislature in 
determining what is and what is not necessary," , . . So far as the 
constitutional issue is concerned 11the power of the State when other
wise justified," ... is not diminished because a private contract may 
be affected. 

In ancient Rome, a popular legal maxim was ''salus populi, lex 
suprema"- 11the welfare of the people is the supreme lmv. 11 Would it be 
fair to characterize the excerpt from Frankfurter's opinion as an echo of 
that ancient principle? If not, why not? If so, what happens to the gov
ernment of limited powers created by the Constitution? 

These questions raise the same kinds of problems we saw in the pre
ceding chapter on freedom. Indeed, it is particularly interesting to note 
that in upholding the New York law, Frankfurter cited a report to the New 
York legislature warning that "the sudden termination of the legislation 
which has dammed up normal liquidation of these mortgages for more than 
eight years might well result in an emergency more acute than that which 
the original legislation was intended to alleviate.n 

The parallel between Frankfurter's fears of an emergency that might 
happen and Justice Sutherland's fears in Gitl0\v 11 of a revolution that 
might be brought about by a frantic socialist tract is suggestive. If you 
~critical of Sutherland's opinion in the previous chapter, do you react 
the same way to Frankfurter's position here? \\'ould you consider formu
lating a broad rule that governments should never legislate merely on the 
basis of what might happen? Hardly; if we did this there could be no 
intelligent planning. \\bat would become of national defense, environ
mental law, or the elusive national energy policy? Clearly there are 
times when governments must act on fears or suspicions of what might 
happen. 

Can we distinguish between the two opinions? Is there some legiti
mate reason for protecting speech more than contractual obligations? 
Could we stand lVlarshall's natural rights argument on its head and agree 
with him that there are natural rights antecedent to the formation of civil 
society but that the right to contract is not among them? Could we then 
say that the right of free speech is included in these natural rights? Was 
this the argument that Justice Jackson used in \\'est Virginia School Board 
of Education v. Barnette? l2 Did he imply that there is a natural right to 
be free from coercion against one's religious beliefs or did he say that 
there are certain kinds of behavior that government is simply incompetent 
to mandate? 

Several Supreme Court justices have spoken of First Amendment 
liberties of religion, speech, press, and assembly as "preferred 
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freedoms. 1
' 
13 The term raises a series of technical questions that need 

not concern us here. For our purposes the relevant point is that some 
justices have been willing to acknowledge that certain constitutional rights 
are more important than others-that freedom of speech is to be preferred 
to the right to have one's contractual relationships unimpaired by state 
action. Do you agree with this? If so, can you say why? Is it because
as we hear so often- "human rights are more important than property 
rights"? 

Another interesting ramification of Hughes's opinion in Blaisdell is the 
fact that it was once cited in a context quite different from that of the 
Minnesota ::\lortgage l\Ioratorium Act. Once again, it was Justice Frank
furter \Vho cited Blaisdell. The case is one \Ve have already seen in the 
previous chapter-Korematsu v. U.S. wherein Frankfurter \\Tote a con
curring opinion upholding the army's power to relocate American citi
zens of Japanese extraction. Turn back to that opinion in Chapter 4 
and look for the similarities between Hughes's attitude toward govern-

. mental power in Blaisdell and Frankfurter's attitude on the same issue 
in Korematsu. 

At the heart of Frankfurter's opinion is the principle borrowed 
from Hughes in Blaisdell-the power to wage war is the power to wage 
war successfully. Hughes had used the war po\ver simply as an 
example to support the distinction he urged in Blaisdell between 
po\vers created by emergencies and powers whose exercise is occas
ioned by emergency, Hughes's attention was on the contracts clause, 
not the war powers. The reference to the war powers was merely by 
way of illustration. It remained for Frankfurter to apply the war 
power illustration to a wartime situation to justify the suppression, 
not of property rights, but of the most fundamental human rights. 
Does the relative ease with which Frankfurter moves from property 
rights to personal rights suggest that the distinction between the two 
types of rights is not really very helpful in the face of an argument 
that the power to do something (wage war, regulate commerce, pro
tect public health, safety, and morals, and so on) implies the power 
to do it successfully? Such an argument seems to treat all rights as 
of a _I_Jiece-governments may do whatever must be done to discharge 
their responsibilities. 

At times certain rights must be temporarily suspended or their exer
cise curtailed for the duration of an emergency. In the light of such an 
argument, it makes little difference in principle whether it is a property 
right or a human right that is compromised. The principle underlying the 
Hughes-Frankfurter line of reasoning is the political exigency of the 
moment rather than the nature of any parti.cular right. \\"hat does this 
kind of reasoning do to the principles of limited government? If you reject 
this kind of reasoning, what alternatives would you suggest \Vhen real 
emergencies arise-as they will? 
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Nation Building 

Earlier in this chapter, it was noted in passing that there were certain 
nation-building aspects in Chief Justice ~Iarshall's defense of property 
rights. This consideration will be developed more fully now. The point 
here is that illarshall and many of his contemporaries at times proposed a 
viev,: of property that was instrumental. That is, property rights, 
especially those created by contract, were capable of serving social and 
political ends. This idea had been developed most elaborately, of course, 
by Adam Smith. As Arnold Toynbee has noted, 11Two conceptions are 
woven into every argument of the Wealth of Nations-the belief in the 
supreme value of individual liber~y and the conviction that ii-Ian's self-love. 
is God's providence, that in pursuing his own interest he is promoting the 
welfare of all.n l4 Smith, of course, was no.t alone in making the connec
tion between the pursuit of self-interest and the common good. Blackstone 
had earlier praised the law of inheritance because "it sets the passions on 
the side of duty." 15 And The Federalist Papers have long been recognized 
as championing the wisdom of channeling man's acquisitive passions along 
socially constructive lines. 

The constitutional expression of this principle can be seen in 
l\larshall 's eagerness to free commercial enterprises from state regula
tion in the hope of making real the constitutional promise of a national 
market that ,vould bring prosperity to the new nation. This was certainly 
the thrust of his argument in Gibbons v. Ogden 16 where he joined the com
merce clause 17 and an Act of Congress licensing ships engaged in the 
coastal trade to declare unconstitutional a New York statute that had con
ferred a monopoly on a steamboat company. The effect of this decision 
was to open the nation's navigable streams to all who wished to compete in 

the shipping industry. 
In overturning the New York steamboat monopoly, ::\larshall was, of 

course, simply preferring one kind of property over another-the property 
of those shippers not favored by the monopoly at the expense of those ,vho 
had enjoyed a privileged position. The significant point, however, is that 
it was competitive and dynamic property that ,vas favored at the expense of 
property that was privileged and static. In so doing, 1Iarshall ,vas con
tributing to a widespread tendency among American jurists at all levels of 
government to interpret property rights in a \Vay that would enhance 

economic development. 
This tendency can be seen most readily by following the development 

of the lmv of land use and water rights during the first half of the nine
teenth century. Legal historians have shown that at the end of the eight
eenth century a conservative, static, a_nd gentlemanly view of landed 
property was dominant in the courts. lb That is, land ,vas looked upon as 
a private estate to be enjoyed by its owner rather than as a productive 
asset. As one commentator observes: "The great English gentry, who 
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had played a central role in shaping the common law conception of land 
regarded the right to quiet enjoyment as the basic attribute of dominion, 
over property. 1

• 19 A common legal maxim invoked frequently in 
eighteenth-century America articulated this conservative vie\\'point: 1'sic 
utere tuo ut alienurn non laedas,tt "use what is yours in such a way as not 
to harm what belongs to another.'' What this meant in practice ,vas that 
one landO\vner could not develop his property in a way that would diminish 
the value of another's property. Thus an upper riparian owner could not 
dam a river or build a mill that would significantly divert water from 
lower riparian estates. As a New Jersey Court put it in 1795: 

In general it may be observed, wfl.en a man purchases a piece of land 
through which a natural water-course flows, he has a right to make 
use of it in its natural state, but not to stop or divert it to the preju
dice of another. Aqua currit, et debet currere* is the language of the 
law. The water flows in its natural channel, and ought always to be 
permitted to run there, so that all through whose land it pursues its 
natural course, may continue to enjoy the privilege of using it for 
their own purpases. It cannot legally be diverted from its course 
without the consent of all ,vho have an interest in it. . . . I should 
think a jury right in giving almost any valuation which the party thus 
injured should think proper to afix to it.20 

The antidevelopment thrust of the law is clearly seen in the way con
flicts betv,een riparian owners were settled. The established principle 
was that the litigant claiming the more ttnaturaln use of the water was to 
be preferred. "~aturaltt meant agrarian, and so preference was given to 
owners who appropriated ,vater for agriculture or husbandry over those 
with some commercial enterprise in mind. 

In the nineteenth century all this began to change. In what James 
Williard Hurst has called 1'The Release of Energy,'' the la,v began to find 
ways to encourage the commercial spirit of the acquisitive entrepreneur 
at the expense of the landed gentry. The federal Bankruptcy Act of 1841 
had the developmental effect of relieving debtors more easily and thereby 
enabling them to reenter the market. This encouraged men who were 
,villing to take financial risks. In torts, the emphasis upon the ''reasona
ble man'' test rather than on the intent of a particular party in litigation 
provided a more objective standard for liability and, hence, made the 
precise nature of one's risks more orderly and predictable. This, too, 
encouraged the commercial spirit. Even the doctrine of ttvested rights,tt 
which sounds so stuffy and reactionary today, had the effect of releasing 
creative commercial energy Ly protecting venture capital. 

*Water flows and should be allov,.1ed to flow. 



204 Property 

Perhaps the most dramatic example of the legal changes that reflect
ed the changes in broad, societal values came in the refashioning of the 
la,v of water rights by mid-century. It \vill be recalled that in 1795 a New 
Jersey court could wax eloquent on the principle that the natural flow of 
rivers and streams must not be disturbed. This doctrine came under 
severe pressure from the remarkable growth of the textile industry in the 
1820s and the 1830s. The need for mills to supply. this growing demand 
rendered the common-law principles of the natural flow of water hope
lessly obsolete. An entirely new question arose with the advent of the 
large integrated cotton mills whose voracious appetite for water power 
frequently made it impossible for more than one proprietor to develop a 
stream without destroying the usefulness of the other mills on the same 
stream. \\'hen litigation arose between proprietors over who should be 
allowed to develop a stream at the expense of his competitor, interested 
parties wondered anxiously how the courts would decide. 

In 1844, a ::\Iassachusetts court addressed this issue in a remarkable 
opinion that sho,vs how dramatically legal thinking had changed since 1795. 
Chief Justice Shaw maintained that none of the beneficial uses of a water
course, and in this country one of the most important, is its application 
to the working of mills and machinery; a use profitable to the owner and 
beneficial to the public.n 21 .:\lorton Horwitz calls this statement the 11new 
utilitarian orthodoxyn 22 that differs strikingly from the gentlemanly use 
of property that had prevailed just fifty years earlier. For our purposes, 
it is particularly important to underscore the connection made between 
what is profitable to the owner and what is beneficial to the public. One 
of the major factors relied on by the judge in deciding ,vhich mill owner 
should be favored was the public interest consideration of ,vhich one could 
better respond to the "usages and wants of the community 11 and promote 
nthe progress of improvement in hydraulic works. 11 23 

With this background on nineteenth-century law in mind, one may be 
able to see more clearly what is meant by the nation-building aspects of 
l\larshall 1s jurisPrudence. Take, for example, the opinion in which he 
sets forth the most extreme defense of the rights of contract ever stated 
by any Supreme Court Justice. So extreme was l\Iarshall's opinion in this 
case-Ogden v. Saunders24_that it was the only time in his thirty-four 
years as Chief Justice that he was in the minority on a constitutional 
issue. The case involved a New York Bankruptcy Act passed at a time 
,vhen there was no federal bankruptcy law in force that would have pre
empted state action in this area. In an earlier case, l\larshall had per
suaded his colleagues to strike dO\vn a ::-.;ew York Bankruptcy Act that 
would have affected debts made prior to its passage. The Court found that 
the retrospective aspect of the act impaired the obligations of contracts. 25 

In Ogden v. Saunders, ho,vever, a second Ne,v York statute had only a 
prospective effect-that is, it would be operative only upon debts incurred 
after the passage of the act. The Court upheld this act and rejected the 
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argument that it impaired contractual obligations. It reasoned that the new 
Bankruptcy Act could be considered as part of every contract entered into 
after the act had been passed. Thus no contractual obligations are 
impaired by the relief the act affords a bankrupt debtor because when the 
creditor entered into the contract he knew the debtor would be protected by 
the bankruptcy proYisions. 

:\Iarshall ackno,vledged the plausibility of this line of reasoning: 

That there is an essential difference in principle between laws which 
act on past, and those which act on future contracts; that those of the 
first description can seldom be justified, while those of the last are 
proper subjects of ordinary legislative discretion, must be admitted. 
A constitutional restriction, therefore, on the power to pass laws of 
the one class, may very well consist with entire legislative freedom 
respecting those of the other. 

Despite this concession, he still maintained the New York Bankruptcy 
Act violated the contracts clause. He justified his _position by appealing to 
the nationalistic and commercial objectives of the Constitution as a whole: 

Yet, when we consider the nature of our Union-that it is intended to 
make us, in a great measure, one people, as to commercial objects; 
that, so far as respects the intercommunication of individuals, the 
lines of separation between states are, in many respects, obliterated
it \\.:ould not be a matter of surprise if, on the delicate subject of con
tracts once formed, the interference of state legislation should be 
greatly abridged, or entirely forbidden. In the nature of the provision, 
then, there seems to be nothing which ought to influence our construc
tion of the words; and, in making that construction, the whole clause, 
which consists of a single sentence, is to be taken together, and the 
intention is to be collected from the whole. 

Thus it is the vision of a great commercial republic that undergirds 
the extremes to which ::\larshall was willing to go in upholding the inviola
bility of contractual obligations. Interestingly, the policy argument for 
bankruptcy laws turned on their effectiveness in promoting economic 
development because they mitigated the penalties visited upon those who 
take financial risks. i\larshall ignores this consideration, however. 
Apparently, in the absence of a congressional Bankruptcy Act, .i\Iarshall 
would prefer no bankruptcy act at all. For our purposes, however, the 
important point is that those on both sides of the bankruptcy argument 
justified their positions in terms of national economic development. This 
underscores the instrumental notion of property. 

.i\1arshall's successor as chief justice, Roger B. Taney, differed con
siderably from his predecessor in temperament and political outlook. The 
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fact that :l\Iarshall had been appointed by John Adams whereas Taney \Yas 

an appointee of Andrew Jackson suffices to establish their differences. 
Nevertheless, they were quite similar in accepting an instrumentalist dew 
of µropcrty which they related to grand national purposes of economic 
development. 

This can be_seen in the famous case of Charles River Bridge v. 
Warren Bridge. 26 In 1785, }lassachusetts empO\vercd the Charles River 
Bridge Company to build a toll bridge between Charlestown and Boston. An 
earlier grant in 1650 had given Harvard College exclusive ferry rights over 
this ttline of travel,'' but in the grant of 1785 the college yielded its rights 
in return for annual payments from the bridge company. In 1828, the 
legislature authorized the Warren Bridge Company to build another bridge 
just a fev.1 dozen yards from the Charles River Bridge. The Warren Bridge 
would charge tolls only until the bridge was paid for; thereafter it would be 
free. This, of course, would put the Charles River Bridge out of business, 
and so the company brought an action to stop the construction of \Yarren 
Bridge. The company argued that in the grant of 1785 it had acquired 
Harvard College's exclusive .eights over the "line of travel 1

' between Boston 
and Charlestown. Since the grant of 1785 said nothing about an exclusiYe 
right to build a bridge, the point at issue in the case was whether such an 
inference could be read into an agreement bet\veen a state and a private 
party. Taney held it could not. Citing an English precedent on this issue, 
he said nthat any ambiguity in the terms of the contract must operate 
against the adventurers and in favor of the public." Further, 1'in charters 
of this description, no rights are taken from the public, or given to the 
corporation, beyond those which the words of the charter, in their natural 
power and construction, purport to convey. 11 Finally, he added, "While the 
rights of private property are sacredly guarded, we must not foget that the 
community also have rig·hts, and that the happiness and well being· of every 
citizen depends on their faithful preservation.' 1 

Such language is quite different from the tone of ::\Iarshall' s opinions 
on the contracts clause. The emphasis on the needs of the community over 
and against the rights of the owners of private property heralds an impor
tant gloss on the traditional American doctrine on property and considera
bly qualifies l\.Iarshal1 1s concern for vested rights. This qualification 
stresses the need to limit such rights when the public interest so requires. 
This aspect of the tradition was eclipsed during the laissez-faire era in 
American history (1890-1937), 27 but it was salient in the Taney Court and 
has certainly been salient once again since the mid-1930s. Despite the 
marked difference between Taney's reading of the contracts clause and that 
of :i\larshall, it would be a mistake to contrast the two jurists as simply 
antithetical. Taney's opinion in Charles River Bridge was similar to 
i"\Iarshall's decision in the New York steamboat monopoly case-Gibbons v. 
Ogden-at least in the sense that in both cases one form of property was 
preferred to another. l\.Iore significant, however, is the fact that in both 
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cases it was the same type of property that was preferred. Property that 
is nev.:, dynamic, and competitive gets the nod over that which is old, 
static, and privileged. 

In justifying his decision in favor of the new bridge, Taney announced 
a strong defense of the need to encourage economic development: 

Indeed, the practice and usage of almost every state in the Union, old 
enough to have commenced the work of internal improvement, is 
opposed to the doctrine contended for on the part of the plaintiffs in 
error (Charles River Bridge). Turnpike roads have been made in 
succession, on the same line of travel; the later ones interfering 
materially with the profits of the first. These corporations have, in 
some instances, been utterly ruined by the introduction of newer and 
better modes of transportation and travelling. In some cases, rail
roads have rendered the turnpike roads on the same line of travel so 
entirely useless, that the franchise of the turnpike corporation is not 
worth preserving. Yet in none of these cases have the corporations 
supposed that their privileges were invaded, or any contract violated 
on the part of the state. . . . 

And what would be the fruits of this doctrine of implied contracts, 
on the part of the states, and of property in a line of travel by a cor
poration, if it should now be sanctioned by this court? To what 
results would it lead us? If it is to be found in the charter to this 
bridge, the same process of reasoning must discover it, in the 
various acts which have been passed, within the last forty years, for 
turnpike companies. And what is to be the extent of the privileges of 
exclusion on the different sides of the road? TI1e counsel who have 
so ably argued this case, have not attempted to define it by any 
certain boundaries. How far must the new improvement be distant 
from the old one? How near may you approach, without invading its 
rights in the privileged line? If this court should establish the prin
ciples now contended for, what is to become of the numerous rail
roads established on the same line of travel with turnpike companies; 
and which have rendered the franchise of the turnpike corporations of 
no value? Let it once be understood, that such charters carry with 
them these implied contracts, and give this unknown and undefined 
property in a line of travelling; and you will soon find the old turnpike 
corporations awakening from their sleep and calling upon this court to 
put down the improvements which have taken their place. The mil
lions of property which have been invested in railroads and canals, 
upon lines of travel which had been before occupied by turnpike cor
porations, will be put in jeopardy. \\'e shall be thrown back to the 
improvements of the last century, and obliged to stand still, until the 
claims of the old turnpike corporations shall be satisfied; and they 
shall consent to permit these states to avail themselves of the lights 
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of modern science, and to partake of the benefit of those improvements 
which are now adding to the wealth and prosperity, and the convenience 
and comfort, of every other part of the civilized world. Nor is this 
all. This court will find itself compelled to fix, by some arbitrary 
rule, the width of this new kind of property in a line of travel; for if 
such a right of property exists, we have no lights to guide us in mark
ing out its extent, unless, indeed, we resort to the old feudal grants, 
and to the exclusive rights of ferries, by prescription, between towns; 
and are prepared to decide that when a turnpike road from one town to 
another, had been made, no railroad or canal, betv,,een these two 
points, could afterwards be established. This court is not prepared to 
sanction principles which must lead to such results. 

Taney's opinion in Charles River Bridge did not sway all his col
leagues. A lengthy dissent was filed by Justice Story, a distinguished legal 
scholar whose jurisprudence had been profoundly influenced by many years 
of close personal association with Chief Justice I\Iarshall. Faithful to the 
spirit of Marshall, Story predictably condemned Taney's innovative treat
ment of the contracts clause. The most interesting part of his dissent 
occurs, however, when he takes up Taney's developmental argument: 

But it has been argued, and the argument has been pressed in every 
form which ingenuity could suggest, that if grants of this nature are to 
be construed liberally, as conferring any exclusive rights on the 
grantees (Charles River Bridge), it will interpose an effectual barrier 
against all general improvements of the country. . . . For my own 
part, I can conceive of no surer plan to arrest all public improve
ments, founded on private capital and enterprise, than to make the out
lay of that capital uncertain, and questionable both as to security, and 
as to productiveness. No man \vill hazard his capital in any enter
prise, in which, if there be a loss, it must be borne exclusively by 
himself; and if there be success, he has not the slightest security of 
enjoying the rewards of that success for a single moment. ... 

This dictum in Story's dissent addresses an issue of policy rather than 
legal interpretation. The policy in question, however, is which choice of 
the judges is more likely to enhance economic development. Taney chooses 
the competitive principle that will give us two bridges where we had one and 
railroads \Vhere we had turnpikes. Story opts for security of venture 
capital that hitherto the contracts clause had cherished so \varmly. For 
our purposes, the significant point is that the entire argument is structured 
in utilitarian terms of what property can do to promote the public interest. 
This, I suggest, is a salient value in the American regime. 

Old Property 209 

Some Reflections 

The purpose of the foregoing discussion of the relationship between prop
erty and nation building has been to redeem the concept of property from 
the reactionary overtones it inevitably suggests. The same redemptive 
purpose is at the heart of the remainder of this chapter, which investigates 
the meaning of the "new property. n Of the three regime values examined 
in this book, only property is in need of redemption. The reasons for this 
are many and complex but surely among them is the embarrassment most 
thoughtful Americans feel at the shocking excess that our society in gen
eral and our courts in particular manifested in defending property rights 
during the laissez-faire era. The arguments brought forth ostensibly to 
defend property rights were vulgar caricatures of the more serious argu
ments of an earlier day. These shallow incantations defended the abuses 
of property rather than property itself and in so doing lost sight of the 
vital link between property and the public interest. This is certainly one 
reason why today we may become a bit uneasy at the thought that bureau
crats are sworn to uphold property as a regime value. Just what are they 
going to uphold? 

A deeper reason for our discomfort at the thought of property as a 
salient value is that it is not terribly flattering. John Marshall was prob
ably right when he told the citizens of Richmond to pursue "solid safety 
and real security, 1

' but he was not very complimentary in saying it. Free
dom and equality are much more attractive and reassuring values. It is 
not very exhilarating to think that one lives and may even be called upon to 
die for the low but solid values conferred by the institution of private prop
erty. The reason this prospect lacks appeal is that we know that at times 
we are -::apable of responding to higher motives and when \Ve do so the 
brighter angels of our nature rejoice. Thus we welcome in sober spirit 
Lincoln's stern but uplifting reminder that the new nation was conceived 
in, and dedicated to, the higher values of liberty and equality. Regimes, 
however, cannot be constructed exclusively on principles that apply only 
to their finest hours. Democratic regimes in particular must look hard at 
ordinary people acting in very ordinary ways. When one does this, it 
becomes clear that political wisdom demands a lowering of one's vision 
from the grand and the noble to the safe, the secure, and the solid. And 
all this must be done without trailing off into the crass, the base, and the 
tawdry. It is no easy task. Property renders yeoman's service in this 
effort, and for this reason it has been and remains an important regime 
value. 

For an exercise in attempting to apply property as a regime value for 
bureaucrats, consider critically the following statement on the role of 
bureaucrats in regulatory agencies. If you find it has some merit, try to 
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apply it to a regulatory agency \Vith which you are familiar. If you find the 
statement without merit, indicate as clearly as you can just where it is 
incorrect or offensive. 

A Statement on Values 

The connection between property rights and the public interest has some 
bearing upon the discretionary judgments made by contemporary bureau
crats in regulatory agencies. For one thing, it underscores the futility of 
:railing against 1'corporate greed. 11 Perhaps the problem is not so much 
that corporations are greedy but tB.at at times the wrong corporations with 
the wrong kinds of greed have been rewarded by public policy. For 
bureaucrats in regulatory agencies it might be wise not to fret over how to 
transform business executives into "industrial statesmen TT whose !!social 
awareness" will make them T!sensitive!T and "responsive" to the needs of 
the public. Rather, the proper course might be to regard corporate greed 
as a great national resource and to point this mighty engine in directions 
that are socially useful. There was a time when we ,vere told that invisible 
hands and free markets would do this for us. In some instances this 
may still be true today, but the nature of the contemporary industrial
regulatory-welfare-warfare state seems to suggest that the very visible 
and at times quite heavy hand of government must pick up where its invis
ible mate left off. If so, it becomes important for bureaucrats to assume 
an aggressive stance toward the industries they regulate. They should look 
upon the interests of these industries, not as ends in themselves, but as 
instruments related to higher ends of public interest. By no means does 
this mean that the regulatory agencies need always and necessarily be 
hostile to the industries they regulate. It does mean they should be selec
tive in the sort of activity that is encouraged, and such selective encour
agement may well mean that some companies will prosper handsome_ly 
while promoting the public interest. 

The ethical significance of all this is that it is not enough for the con
scientious bureaucrat to adhere scrupulosuly to conflict-of-interest regu
lations. Although such fidelity is absolutely essential, it does no more than 
assure us that the bureaucrat is not the pa,vn of the companies he or she 
regulates. While this is a consummation deyoutly to be wished, it ignores 
the more important question of ho,v government can manipulate cor
porate property interests in a beneficial manner. This is the proper 
sphere of bureaucratic discretion in regulatory agencies. Not only must 
the regulatory agencies 3.void being captured by the industries they regulate 
but they must also encourage, cajole, discipline, and exploit the acquisiti-ve 
passions of the leaders of these industries in a way that will promote 
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higher national goals. This might well be a sound contemporary applica
tion of the principles announced by Marshall, Taney, Story, and Hughes. 28 
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' Thus far in this chapter we have stressed the relationship between prop-
erty and the common gocxl by endeavoring to show how property can at 
times be directed to higher, political ends. Now it is time to examine the 
opposite side of the coin of property-its centrifugal aspect that stresses 
independence and i~dividual.~sm. It is because of its individualistic aspects 
that property has been so closely associated with freedom during the mod
ern era, and it is this historic association that accounts for the paeans to 
property that one finds in such abundance in the writings of liberal phil
osophers and legal commentators up to at least the beginning of the present 
century. 

The connections between property, independence, individualism, and 
freedom have not been made in a way that placed these values in opposition 
to the common good. Instead, they were seen as contributing to the com
mon good. This contribution went beyond the teleological and manipulative 
ways in which invisible hands and/or government regulations channel a 
person's acquisitive instincts to felicitous ends. The freedom that property 
confers is itself part of the common good. It is valued not because of what 
it does but because of what it is and, as such, is a constitutive element of 
the common good. 

This point can be seen more clearly by considering the traditional civil 
liberties of religion, speech, press, and assembly-aspects of freedom 
that, at least ostensibly, are only marginally related to property. We take 
considerable pride in claiming that citizens of the Republic may worship as 
they choose, say or write what they think, and gather together with whom
soever they please. These are not instrumental values. These traditional 
liberties extend beyond those religions, writings, speeches, and assem
blies that hold promise of some greater good for society. We glory in the 
belief and, indeed at times, the fact that our society produces men and 
women who speak their minds intelligently and fearlessly. This is an 
attractive part of man's nature that we have been somewhat successful in 
developing. It is a particular realization of human excellence and requires 
no further justification. It is constitutive of the common good because to 
speak one's mind and to see others do it as well is what the poet would call 
a thing of beauty, a joy forever. 

At a more mundane level, property is capable of generating a type of 
freedom and independence, that, while perhaps falling short of inspiring 
the songs of the poet, suffices to give men and women a chance to achieve 
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a quiet dignity and personal security. These, too, are values that consti
tute rather than merely promote the common good. To see the importance 
of property in promoting these human values, it is necessary to look back 
in history to a period before property succumbed to the division of owner
ship and responsibility 29 and even to a time before it became associated 
with nbig business, 11 11robber barons, 11 and "sweatshops. 11 There was a 
time when one spoke of property in connection with "the sturdy yeoman of 
the middling sort." .,_In those days it was much easier to see the relation
ship betV,1een property and freedom because one's vision was not distorted 
by the social outrages perpetrated in the name of property during the past 
century. 

The connection between freedom and property was especially clear in 
the preindustrial era when so much private property was held in land. 
Indeed, this connection had been clear since the break-up of feudalism 
where political power and the ownership of land had been inextricably bound 
together. In the middle ages, the same word, dominium, stood for both 
ownership and political authority. The feudal lord exercised political 
authority over his subjects because he owned the land they tilled. They 
could make use of his land and in this sense they 11held 11 it, but they did not 
own it. They were entitled to the benefits the land might yield, but only on 
condition that they met certain demands that the lord might impose. Thus 
feudalism rested on an elaborate hierarchical structure of land 11tenure 11 

(from the Latin tenere, ' 1to hold 11
) as opposed to ownership, and the 11ten

ure11 was conditioned upon the fulfillment of specific obligations owed to 
one's lord. 

At the upper echelons of the feudal hierarchy, the 11tenure'' system \Vas 
often a mere legal fiction. The king, though theore!ically superior to the 
great barons of the land, was often so dependent upon them for money and 
supplies, especially soldiers and military equipment, that for all practical 
purposes they could treat the land they "held" as their own. As one 
descended the hieq:1.rchy, however, the control exercised by lords over 
vassals became more effective. The end of the l\.Iiddle Ages and the begin
ning of modernity coincided with the rise of a.middle class whose wealth 
was based on commerce rather than land alone. These "new men, 11 as they 
were called, found the static feudal system intolerable. Commercial 
enterprises created new forms of property that could not be merely 11heldn 
conditionally but had to be mvned outright. The personal freedom of the 
nnew menn to pursue their commercial ventures was indissolubly linked 
with the need to establish control over 11property 11 as something that was 
strictly their O\Vn. 

New political and legal theories emerged to reflect the dramatic 
changes of the sixteenth, seventeenth, and eighteenth centuries. Thus John 
Locke could use the terms ''liberty" and "property" almost interchangeably 
and insist that it was to further these values that men left the state of 
nature and entered civil society. In the same spirit, Blackstone could put 
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forth his celebrated definition of property as "that sole and despotic domin
ion which one man claims and exercises over the external things of the 
\vorld, in total exclusion of the right of any other individual in the uni
verse.113O Although these \vords jar contemporary sensibilities, in Black
stone's time they were accepted because of the obvious connection between 

31 property and the supreme value of liberty. 
The best American expression of this sort of thinking can be found in 

James .:\ladison's Essay on Property: 

This term [ property J means 1'that dominion which one man claims and 
exercises over the external things of the world, in exclusion of every 
other individual. n But in its larger and juster meaning, it embraces 
everything to which a man may attach a value and have a right; -and 
which leaves to every one else the like advantage. In the former 
sense, a man's land, or merchandise, or money is called his prop
erty. In the latter sense, a man has property in his opinions and a 
free communication of them. He has a property of peculiar value in 
his religious opinions, and in the profession and practice dictated by 
them. He has property dear to him in the safety and liberty of his 
person. He has equal property in the free use of his faculties and free 
choice of the objects on which to employ them. In a word, as a man is 
said to have a right to his property, he may be equally. said to have a 
property in his rights. . . . If there be a government then which 
pridE's itself on maintaining the inviolability of property, which pro
vides that none shall be taken directly even for public use without 
indemnification to the owner, and yet directly violates the property 
which individuals have in their opinions, their religion, their person 
and their faculties, nay more which directly violates their property in 
their actual possessions, in the labor that acquires their daily subsis
tence, and in the hallowed remnant of time which ought to relieve their 
fatigues and soothe their cares, the inference will have been antici
pated that such a government is not a pattern for the United States. If 
the United States mean to obtain or deserve the full praise due to wise 
and just governments they \vill equally respect the rights of property 
and the property in rights. 32 

The close connection .:\ladison made b~tween property and personality 
helps to explain the esteemed place enjoyed by property in the annals of 
American law and tradition. It should be noted, however, that although 
).ladison condemns any government that violates the "property which indi
viduals have in their opinions, their religion, their person, and their 
faculties," he is even more critical of governments that violate men's 
11property in their actual possessions, in their labor that acquires their 
daily subsistence. 11 It was, of course, property in the fruits of one's labor 
that had been denied to the common man in the :\liddle Ages. l\Iadison was 
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aware that Locke 1 s definition of property as something a man nhath mixed 
his labor with" v,:as a hallmark of modernity. Enlightened governments 
respeeted rights of property both in the sense of material objects and in the 

, broader sense in whieh Madison used the \vord. 
Today we feel somewhat uneasy with the language used by Locke, 

Blackstone, and _:.\Iadison to defend the importance of property. We lrnow 
all too well the story of how, during the laissez-faire era, their eloquent 
defense of property was applied to situations they could not possibly have 
foreseen. The rights of property were transformed into engines of oppres
sion against the poor. So profound and painful was the struggle against the 
anegca SWcfity Of' property rights that today \Ve frequently make a sharp 
distinction bet\veen property rights and human rights. 

--If was in the light of these developments that Charles A. Reich wrote 
an article entitled !'};'l;i_g Ne\v Property!! in the mid-1960s. 33 Reich was 
disturbed by what he described as the emergence of a "new feudalism.TT By 
this he meant that modern governments create new forms of wealth by tax
ing severely and rewarding generously through a complex network of 
institutional and legal relationships that confer not property but nstatus 11 

upon certain citizens. That is, the income of many depends upon govern
mental largess as manifested in Social Security benefits, government con
tracts, occupational licenses, business franchises, public service employ
ment, welfare payments, and so on. The continuous enjoyment of these 
benefits is colltingent upon one's status-that is, upon one's ability·t-o meet 
certain relevant criteria. Writing in 1964, Reich claimed that the legal 
status of these benefits was more closely akin to a privilege than a right. 34 

That is, because these benefits were based on the largess of government 
rather than the property rights of citizens, they could be terminated at the 
pleasure of the government. This was a 11new feudalism TT because one's 
security in material goods was ''heldn at the pleasure of the government 

'rather than owned outright as one's own property. This 11new feudalism ,1
' 

like old feudalism, gave those in authority considerable leverage in 
encouraging the kind of behavior that was officially approved. Thus the 
absence of property rights in government benefits created a danger of gov
ernment making serious inroads on one's personal liberties. 

Reich cites the Supreme Court case of Flemming v. Nestor3 5 to estab
lish this point. Ephram :'.:\"estor was an alien who came to the United States 
in 1913 and, after many years of hard work, became eligible in 1955 for 
Social Security retirement benefits. He and his employers had made Social 
Security contributions since 1936. From the years 1933 to 1939 Nestor 
had been a member of the Communist party. Years later Congress retro
actively made such membership a cause for deportation and further pro
vided that those deported for having been members of the Communist party 
would lose their Social Security benefits. Nestor \Vas deported in 1956, but 
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his wife remained here. Shortly after his deportation, all payments to his 
wife were terminated. Litigation ensued and the Supreme Court upheld the 
govcrnment 1s position on the grounds that :-;'estor had "no accrued property 
right'' to the benefits. 36 

Reich cites several other examples to show how government uses its 
power of largess to discipline its citizens in areas that ordinarily would be 
beyond the sphere of the government's reach. The most famous illustra
tion of this point came in a New York case in which the state denied welfare 
benefits to an old man who insisted upon sleeping in a barn under what the 
welfare officials considered unsanitary conditions. The tone of the :New 
York court's opinion is quite instructive: 

A.ppellant also argues that he has a right to live as he pleases while 
being supported by public charity. One would admire his independence 
if he were not so dependent, but he has no right to defy the standards 
and conventions of civilized society while being supported at public 
expense. This is true even though some of those conventions may be 
somewhat artificial. One is impressed with appellant's argument that 
he enjoys the life he leads in his hwnble "home" as he calls it. It may 
possibly be true, as he says, that his health is not threatened by the 
\vay he lives. After all he should not demand that the public at its 
expense, allO\\ him to experiment with a manner of living which is 
likely to endanger his health so that he will become a still greater 
expense on the public. 

It is true, as appellant argues, that the hardy pioneers of our 
country slept in beds no better than the one he has chosen. But, unlike 
the appellant, they did it from necessity, and unlike the appellant, they 
did not call upon the public to support them, while doing it. 37 

Had the eccentric old man been paying his own \Vay, he could have 
slept wherever he pleased, but because he took the benefit of welfare he 
had to renounce the right to choose his own resting place. 

These examples will suffice to illustrate what Reich means by the ''new 
feudalism.TT His response is to call fo.r __ c!, new understanding of.Ql:,QJ;ieJ;ty 
that will reestablish its _old connecti'?~ with personal liberty. By this he 
does not mean that we should simply return to the pre-New Deal days, for 
such a reaction would do precious little for the values Reich has in mind. 
Instead, he maintains, we must bring new forms of wealth and possessions 
under the old constitutional protection reserved for property. There is no 
good reason, Reich argues, why a man's home should be considered prop
erty but his Social Security benefits should not. As Reich puts it, it is now 
time "that largess begin to do the work of property." 38 
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In the remainder of this chapter \Ve shall examine the Court's reaction 
to Reich's proposal over the past decade. 

Sniadach v. Family Finance Company 

Sniadach v. Family Finance Company (1969) 39 involved Wisconsin's proce
dure for garnisheeing wages. Sniadach owed the Family Finance Corpora
tion $420 on a promissory note. Her failure to pay prompted the company 
to initiate the state's garnishment procedures. Sniadach's employer was 
notified by the clerk of the court to withhold one-half of her wages. A 
court order was issued at the request of the company even though Sniadach 
had no opportunity for a hearing in which she might explain her failure to 
pay the note·. 

Justice Douglas delivered the opinion of the Court, which upheld 
Sniadach's claim to a hearing prior to garnishment proceedings: 

A procedural rule that may satisfy due process for attachments in gen
eral ... does not necessarily satisfy procedural due process in every 
case. The fact that a procedure would pass muster under a feudal 
regime does not mean it gives necessary protection to all property in 
its modern forms. We deal here with wages-a specialized type of 
property presenting distinct problems in our economic system. We 
turn then to the nature of that property and problems of procedural due 
process. 

A prejudgment garnishment of the Wisconsin type is a taking which 
may impose tremendous hardship on wage earners with families to 
support. Until a recent Act of Congress, § 304 of which forbids dis
charge of employees on the ground that their wages have been gar
nisheed, garnishment often meant the loss of a job. Over and beyond 
that was the great drain on family income. As stated by Congressman 
Reuss: 

The idea of wage garnishment in advance of judgment, of trustee 
process, of wage attachment, or whatever it is called is a most 
inhuman doctrine. It compels the wage earner, trying to keep his 
family together, to be driven below the poverty level. 

Recent investigations of the problem have disclosed the grave 
injustices made possible by prejudgment garnishment whereby the sole 
opportunity to be heard comes after the taking. Congress Sullivan, 
Chairman of the House Subcommittee on Consumer Affairs who held 
extensive hearings on this and related problems stated: 

What \Ve know from our study of this problem is that in a vast num
ber of cases the debt is a fraudulent one, saddled on a poor ignorant 
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person who is trapped in an easy credit nightmare, in which he is 
charged double for something he could not pay for even if the proper 
price was called for, and then hounded into giving up his pound of 
flesh, and being fired besides .•.. 

The leverage of the creditor on the wage earner is enormous. The 
creditor tenders not only the original debt but the '1collection fees 11 

incurred by his attorneys in the garnishment proceedings: 

The debtor whose wages are tied up by a writ of garnishment, and 
who is usually in need of money, is in no position to resist demands 
for collection fees. If the debt is small, the debtor will be under 
considerable pressure to pay the debt and collection charges in 
order to get his wages back. If the debt is large, he will often sign 
a new contract of "payment schedulen which incorporates these 
additional charges. 

Apart from those collateral consequences, it appears that in Wisconsin 
the statutory exemption granted the wage earner is "generally insuf
ficient to support the debtor for any one week. 11 

The result is that a prejudgment garnishment of the Wisconsin 
type may as a practical matter drive a wage-earning family to the 
wall. Where the taking of one's property is so obvious, it needs no 
extended argument to conclude that absent notice and a prior hear
ing ... this prejudgment garnishment procedure violates the funda
mental principles of due process. 

Notice that Douglas bases his argument on human need and hardship. 
Would you find his argument more persuasive if he had stressed the fact 
that the case dealt with wages-something Sniadach had earned by her 
work? Had he done so, he would have been following more closely the 
influential teaching of John Locke-that property is something a person 
nhath mixed his labor with." If, however, he had stressed the earned 
character of Sniadach's property, what sort of precedent would he be cre
ating for a case involving the termination of welfare benefits without a 
hearing? 

Justice Black dissented in Sniadach. He maintained that the Wisconsin 
procedure v.:as constitutionally sound because the kind of property involved 
in garnishment proceedings is somewhat different from the more conven
tional property that the Constitution protects. In support of this position, 
he cited a statement from the Supreme Court of l\Iaine. The court's syntax 
is a bit garbled but the point is clear enough. 1'But although an attachment 
may, within the broad meaning of the definition, deprive one of property, 
yet conditional and temporary as it is, and part of the legal remedy and 
procedure by which the property of a debtor may be taken in satisfaction 
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of debt, if judgment be recovered, we do not think it is the deprivation of 
property contemplated by the Constitution." 

Does this statement suggest a two-tier theory of property? Is the 
property of the poor-items like garnisheed wages-less worthy of constitu
tional protection than the more conventional forms of property held by the 
more affluent? If so, would it be fair to say that American law has not 
been excessively dedicated to property interests but merely one-sided in 
the types of property it has protected? 

Goldberg v, Kelly 

In Goldberg v. Kelly (1970)40 the Supreme Court declared unconstitution~l 
the procedure used by New York City in ter:minating welfare benefits. Fol-
10\ving one of several options allowed by state regulation, New York City 
adopted a termination procedure requiring that notice be sent to a welfare 
recipient at least seven days prior to the date of termination. The notice 
had to state the reasons for the proposed termination and also had to advise 
the recipient that upon request a review would be granted by an officer 
holding a position superior to the supervisor who had originally approved 
the termination. The recipient also had an opportunity to submit a written 
statement explaining why his welfare payments should not be terminated. 
Once the payments had stopped, the recipient could request a full eviden
tiary hearing before an independent state hearing officer. The recipient 
could appear personally at this hearing, could be represented by counsel, 
could offer oral evidence, could confront and cross-examine adverse wit
nesses, and could request that a ,vritten record be made. 

Thus the full panoply of due process ,vas accorded the recipient after 
the payments had been discontinued. If the post-termination hearing should 
vindicate his claim, all benefits would be restored retroactively. 

The point at issue in the case was whether the truncated procedures 
followed by New York prior to termination met constitutional standards of 
due process. Welfare recipients maintained the process ,vas constitution
ally defective because prior to termination there was no opportunity for a 
personal appearance before the reviewing officer where oral evidence could 
be presented and adverse witnesses could be cross-examined. As Justice 
Brennan stated at the outset of his opinion: nThe question for decision is 
whether a State that terminates public assistance payments to a particular 
recipient without affording him the opportunity for an evidentiary hearing 
prior to termination denies the recipient procedural due process in viola
tion of the Due Process Clause of the Fourteenth Amendment.'' 

The case came to the Supreme Court from the Federal District Court 
for the Southern District of New York where the termination procedures 
had been found unconstitutional. The Supreme Court of the United States 
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upheld this judgment. In so doing, the Court provided a fascinating debate 
between Justice Brennan and Justice Black on the relationship between wel
fare payments and the property that is protected by the due process clause. 

Justice Brennan maintained that welfare payments should be consid
ered as property. His position on this point is stated most clearly in a 
footnote that quoted extensively from the writings of Charles Reich on the 
''new property. n 

It may be realistic today to regard welfare entitlements as more like 
''property" than a ''gratuity."' .1-Iuch of the existing ,vealth in this coun
try takes the form of rights that do not fall within traditional common
law concepts of property. It has Ueen aptly noted that 

fs]ociety today is built around entitlement. The automobile dealer 
has his franchise, the doctor and lawyer their professional licenses 
the ,v·orker his union membership, contract, and pension rights, the, 
executive his contract and stock options; all are devices to aid 
security and independence. :\Iany of the most important of these 
entitlements now flow from government: subsidies to farmers and 
businessmen, routes for airlines and channels for television sta
tions; long term contracts for defense, space, and education; social 
security pensions for individuals. Such sources of security, 
whether private or public, are no longer regarded as luxuries or 
gratuities; to the recipients they are essentials, ·fully deserved, 
and in no sense a form of charity. It is only the poor whose entitle
ments, although recognized by public policy, have not been effec
tively enforced. Riech, Individual Rights and Social \Yelfare: The 
Emerging Legal Issues, 74 Yale L.J. 1245, 1255 (1965). See also 
Reich, The New Property, 73 Yale L.J. 733 (1964). 

Having suggested that ·welfare entitlements are more like property 
than a gratuity, Brennan continued: 

[\V]e agree with the District Court that when welfare is discontinued, 
only a pre-termination evidentiary hearing provides the recipient with 
procedural due process. . . . For qualified recipients, welfare pro
vides the means to obtain essential food, clothing, housing, and med
ical care. . . . Thus the crucial factor in this context ... is that 
termination of aid pending resolution of a controversy over eligibility 
may deprive an eligible recipient of the very means by which to live 
while he waits. Since he lacks independent resources, his situation 
becomes immediately desperate. His need to concentrate upon finding 
the means for daily subsistence, in turn, adversely affects his ability 
to seek redress from the welfare bureaucracy. 
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In the preceding paragraph, Brennan follows Douglas's reasoning in 
Sniadach and stresses the connection between the need for due process and 
the degree of hardship visited upon the person who has suffered some 
deprivation. He then shifts the grounds of his argument to the question of 
the government's interest in granting a pretermination hearing. This is a 
bold and quite unusual argument. New York had argued that its interest in 
denying a pretermination hearing outweighed Kelly's need for such a hear
ing. Brennan now tells New York that to grant such a hearing is in its own 
best interest! Do you find the following paragraph persuasive? 

Moreover, important governmental interests are promoted by afford
ing recipients a pre-termination evidentiary hearing. From its found
ing the Nation's basic commitment has been to foster the dignity and 
well-being of all persons within its borders. \\'e have come to recog
nize that forces not ·within the control of the poor contribute to their 
poverty. This perception, against the background of our traditions, 
has significantly influenced the development of the contemporary public 
assistance system. \Yelfare, by meeting the basic demands of sub
sistence, can help bring within the reach of the poor the same oppor
tunities that are available to others to participate meaningfully in the 
life of the community. At the same time, welfare guards against the 
societal malaise that may flow from a widespread sense of unjustified 
frustration and insecurity. Public assistance, then, is not mere 
charity, but a means to npromote the general Welfare, and secure the 
Blessings of Liberty to ourselves and our Posterity. 11 The same gov
ernmental interests that counsel the provision of welfare, counsel as 
well its uninterrupted provision to those eligible to receive it; pre
termination evidentiary hearings are indispensable to that end. 

Brennan goes on to state New York City's position that it would be too 
expensive and time-consuming to grant full hearings prior to termination. 
In the paragraph that follows he rejects this position. Is Brennan's view of 
welfare administration realistic? 

\Ve agree with the District Court, ho\1.:ever, that these governmental 
interests are not overriding in the welfare context. The requirement 
of a prior hearing doubtless involves some greater expense, and the 
benefits paid to ineligible recipients pending decision at the hearing 
probably cannot be recouped, since these recipients are likely to be 
judgment-proof. But the State is not \Vithout weapons to minimize 
these increased costs. Much of the drain on fiscal and administrative 
resources can be reduced by developing procedures for prompt pre
termination hearings and by skillful use of personnel and facilities. 
Indeed, the very provision for a post-termination evidentiary hearing 
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in ):;ew York's Home Relief program is itself cogent evidence that the 
State recognizes the primacy of the public interest in correct eligi
bility determinations and therefore in the provision of procedural safe
guards. Thus, the interest of the eligible recipient in uninterrupted 
receipt of public assistance, coupled with the State's interest that his 
payments not be erroneously terminated, clearly outweighs the State's 
competing c.:oncern to prevent any increase in its fiscal and adminis
trative burdens. As the District Court correctly concluded, "[t]he 
stakes are simply too high for the welfare recipient, and the pos
sibility for honest error or irritable misjudgment too great, to allow 
termination of aid \Vithout giving the recipient a chance, if he so 
desires, to be fully informed of the case against him so that he may 
contest its basis and produce evidence in rebuttal." ... 

Justice Brennan then takes up the main requirements of due process
personal appearance, oral evidence, representation by counsel, cross
examination of adverse witnesses-and shows why welfare recipients should 
be accorded each of these before any payments are terminated. The quota
tion that follmvs deals with the presentation of oral evidence and the right 
to cross-examine adverse witnesses: 

The city's procedures presently do not permit recipients to appear 
personally with or without counsel before the official who finally deter
mines continued eligibility. Thus a recipient is not permitted to pre
sent evidence to that official orally, or to confront or cross-examine 
adverse witnesses. These omissions are fatal to the constitutional 
adequacy of the procedures. 

The opportunity to be heard must be tailored to the capacities and 
circumstances of those who are to be heard. It is not enough that a 
welfare recipient may present his position to the decision maker in 
writing or secondhand through his caseworker. Written submissions 
are an unrealistic option for most recipients, who lack the educational 
attainment necessary to write effectively and who cannot obtain profes
sional assistance. Moreover, written submissions do not afford the 
flexibility of oral presentations; they do not permit the recipient to 
mold his argument to the issues the decision maker appears to regard 
as important. Particularly where credibility and veracity are at 
issue, as they must be in many termination proceedings, written sub
missions are a wholly unsatisfactory basis for decision. The second
hand presentation to the decisionmaker by the caseworker has its own 
deficiencies; since the caseworker usually gathers the facts upon 
\Vhich the charge of ineligibility rests, the presentation of the recipi
ent's side of the controversy cannot safely be left to him. Therefore, 
a recipient must be allowed to state his position orally. Informal 
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procedures will suffice; in this context due process does not require a 
particular order of proof or mode of offering evidence. Cf. HEW 
Handbook, pt. I\', § 6400 (a). 

In almost every setting \vhere important decisions turn on ques
tions of fact, due process requires an opportunity to confront and 
cross-examine adverse witnesses. . . . What we said in Greene v. 
::\lcElroy is particularly pertinent here: 

Certain principles have remained relatively immutable in our juris
prudence. One of these is that \>:here governmental action seriously 
injures an individual, and the reasonableness of the action depends 
on fact findings, the evidence used to prove the Government's case 
must be disclosed to the individual so that he has an opportunity to 
sho\v that it is untrue. While this is important in the case of docu
mentary evidence, it is even more important where the evidence 
consists of the testimony of individuals whose memory might be 
faulty or who, in fact, might be perjurers or persons motivated by 
malice, vindictiveness, intolerance, prejudice, or jealousy. We 
have formalized these protections in the requirements of confronta
tion and cross-examination. They have ancient roots. They find 
expression in the Sixth Amendment. . . . This Court has been 
zealous to protect these rights from erosion. It has spoken out not 
only in criminal cases, ... but also in all types of cases where 
administrative ... actions \Vere under scrutiny. 

Welfare recipients must therefore be given an opportunity to confront 
and cross-examine the witnesses relied on by the department. 

Justice Black, in dissenting sharply from the Court's opinion, seemed 
particularly vexed by the idea that welfare is property: 

The more than a million names on the relief rolls in New York, and 
the more than nine million names on the rolls of all the 50 States were 
not put there at random. The names are there because state welfare 
officials believed that those people were eligible for assistance. 
Probably in the officials' haste to make out the lists many names were 
put there erroneously in order to alleviate immediate suffering, and 
undoubtedly some people are drav.'ing relief who are not entitled under 
the law to do so. Doubtless some draw relief checks from time to 
time who know they are not eligible, either because they are not 
actually in need or for some other reason. lllany of those who thus 
draw undeserved gratuities are without sufficient property to enable 
the government to collect back from them any money they \Vrongfully 
receive. But the Court today holds that it would violate the Due Pro
cess Clause of the Fourteenth Amendment to stop paying those people 
weekly or monthly allowances unless the government first affords then1 
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a full "evidentiary hearing'' even though welfare officials are per
suaded that the recipients arc not rightfully entitled to receive a penny 
under the law. In other words, although some recipients might be on 
the lists for payment wholly because of deliberate fraud on their part, 
the Court holds that the government is helpless and must continue, 
until after an evidentiary hearing, to pay money that it does not owe, 
never has O\ved, and never could owe. I do not believe there is any 
provision in our Constitution that should thus paralyze the govern
ment's efforts to protect itself against ma.king payments to people who 
are not entitled to them .... 

The Court ... in effect says that failure of the government to pay 
a promised charitable installment to an individual deprives that indi
vidual of his own property, in violation of the Due Process Clause of 
the Fourteenth Amendment. It somewhat strains credulity to say that 
the government 1s promise of charity to an individual is property 
belonging to that individual when the government denies that the indi
vidual is honestly entitled to receive such a payment. ... 

The procedure required today as a matter of constitutional law 
finds no precedent in our legal system. Reduced to its simplest 
terms, the problem in this case is similar to that frequently encount
ered when two parties have an ongoing legal relationship that requires 
one party to make periOOic payments to the other. Often the situation 
arises where the party "owing'' the money stops paying it and justifies 
his conduct by arguing that the recipient is not legally entitled to pay
ment. The recipient can, of course, disagree and go to court to com
pel payment. llut I kno\\" of no situation in our legal system in which 
the person alleged to owe money to another is reqUired by law to con
tinue making payments to a judgment-proof claimant without the benefit 
of any security or bond to insure that these payments can be recovered 
if he wins his legal argument. Yet today 1s decision is no way obligates 
the welfare recipient to µay back any benefits wrongfully received dur
ing the pre-termination evidentiary hearings or post any bond, and in 
all "fairness 1

' it could not do so. These recipients are by definition 
too poor to post a bond or to repay the benefits that, as the majority 
assumes, must be spent as received to insure survival. 

\\'hose position do you find more persuasive-Black's or Brennan's? 
Is welfare "property," a "gratuity,'' or a ''promised charitable install
menf' '! If \\"elJare bureaucrats should agree \Vith Brennan that welfare is 
property, what practical effect might this belief lead to at the behavioral 
level in a welJare agency'! In the past decade we have had occasion to hear 
a great deal about racist and sexist language. Is there a form of antipoor 
C'classist") language as well'! Could there be a use of language within a 
welfare agency that tends to demean the recipients in the eyes of the case
workers and their supervisors? If so, would professional ethics suggest 
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that such language be avoided? If welfare is property, would it be morally 
and prudentially advisable for the director of a welfare office to insist that 
the money distributed by his office not be referred to as a '1gratuity" or a 
nbenefitt 1 ? If so, what would be a suitable substitute'? Is ndebt" too 
strong? What about the more neutral term 11paymentn? \Vhat other lan
guage changes might follow if welfare is property? 41 

Personal Rights and Property Rights 

Earlier in this chapter, we had occasion to comment briefly on the distinc
tion that is often made between personal (or human) rights and property 
rights. 42 The Supreme Court addressed this question directly in 1972 in 
Lynch v. Household Finance Corporation. 43 Like Sniadach, this case 
involved a garnishment statute, but the precise point at issue before the 
Supreme Court was a question of federal jurisdiction. 

Dorothy Lynch, a citizen of Connecticut had directed her employer to 
deposit $10 of her weekly $69 wage in a credit union savings account. In 
1969, Household Finance Corporation brought a suit against her in a state 
court for $525; the company alleged nonpayment of a promissory note. 
Before she was served with process, the company "garnisheed her savings 
account under the provisions of Connecticut law that authorize summary 
pre-judicial garnishment at the behest of attorneys for alleged creditors. 11 

Lynch brought a class action in a federal district court against Con
necticut sheriffs who levy on bank accounts under the garnishment statutes. 
She based her action on two federal statutes that give federal courts juris
diction in cases in which a state official, acting !'under color of a State 
law ,11 subjects any citizen of the United States nto the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws!' of 
the United States. The statute further provided that the offending parties 
"shall be liable to the party injured in an action at law." 

The federal district court in Connecticut never reached the merits of 
the case. Instead, it dismissed Lynch's complaint on the grounds that it 
lacked jurisdiction. The court reasoned that the federal statute Lynch 
relied upon was not concerned with property rights but only with personal 
rights. The Supreme Court of the United States rejected this distinction 
and remanded the case to the district court for a rehearing on the merits. 

The Court's opinion was given by Justice Stewart: 

This Court has never adopted the distinction between personal liberties 
and property rights as a guide to the contours of§ 1343 (3)44 jurisdic
tion. Today we expressly reject that distinction. 

Neither the words of§ 1343 (3) nor the legislative history of that 
provision distinguishes between personal and property rights. In fact, 
the Congress that enacted the predecessor of§§ 193345 and 1343 (3) 
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seems clearly to have intended to provide a federal judicial forum for 
the redress of wrongful deprivations of property by persons acting 
under color of state law •... 

A final, compelling reason for rejecting a npersonal liberties" 
limitation upon § 1343 (3) is the virtual impossibility of applying it. 

The federal courts have been particularly be~viled by !'mixed!' cases 
in which both personal and property rights are implicated, and the line 
between them has been difficult to draw with any consistency or princi
pled objectivity. The case before us presents a good example of the 
conceptual difficulties created by the test. 

Such difficulties indicate that the dichotomy bet\veen personal 
liberties and property rights is a false one. Property does not have 
rights. People have rights. The right to enjoy property without 
unla\vful deprivation, no less than the right to speak or the right to 
travel, is in truth a "personal'' right, whether the ' 1property 1

' in ques
tion be a welfare check, a home, or a savings account. In fact, a 
fundamental interdependence exists between the personal right to 
liberty and the personal right in property. Neither could have meaning 
without the other .... 

Do you agree \Vith Justice Stewart's rejection of the npersonal
property" distinction'? If so, can you explain why the distinction is so 
commonplace in ordinary parlance? Do you agree with Stewart 1s statement 
that the interdependence bet\veen the personal right to liberty and the per
sonal right to property is so fundamental that neither could have meaning 
without the other? Can you think of any exceptions? \Vould you want to 
qualify Stewart's statement? 

Public Service Employment 

The final aspect of the nnew property" we shall examine is that of employ
ment in the public sector. Does one who works for government-state or 
federal-have a property interest in his job and, if so, does this mean he 
cannot be dismissed constitutionally without the full benefits of a due pro
cess hearing before his dismissal becomes effective? Some light was shed 
on this question in two cases decided on June 29, 1972 Board of Regents v. 
Roth46 and Perry v. Sinderman. 47 

The cases were quite similar in that both involved the failure of state 
colleges to renew contracts of nontenured professors. Roth was in his 
first year as an assistant professor of political science at Wisconsin State 
University at Oshkosh. During that year he was told his one-yeai, contract 
would not be renewed, No reasons were given for the decision, and no 
review or appeal was allowed. 
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Sinderman was in his tenth year as a teacher in the Texas state college 
system. He had taught for two years at the University of Texas, for four 
years at San Antonio Junior College, and for four years at Odessa Junior 
College. As president of the Texas Junior College Teachers' Association, 
Sinderman had become involved in a public dispute with the Board of 
Regents over the question of whether Odessa Junior College should be ele
vated to four-year status. Because the college had no tenure system, the 
Board of Regents decided not to renew Sinderman's contract at the end of 
the academic year in which he had publicly challenged the Board's policies. 
He ,vas never given any formal statement of why his contract was not 
renewed, nor was he given an opportunity for a hearing to challenge the 
basis of the nonrenewal. The Board of Regents did, however, issue a 
press release charging Sinderman with insubordination. 

Despite the similarities in the two cases, the Court was far more 
sympathetic to Sinderman's claim of a proPerty interest in continued 
employment than it was toward Roth. 48 Justice Stewart delivered the 
Court's opinion in both cases and, in so doing, drew some interesting dis
tinctions between Roth's situation and that of Sinderman. The two opinions 
together give some insight into just \\'hen, in the absence of explicit statu
tory provisions, one acquires a constitutionally protected property interest 
in public service employment. 

In Roth, Stewart gave the following analysis of when one's public 
employment becomes property: 

The Fourteenth Amendment's procedural protection of property is a 
safeguard of the security of interests that a person has already 
acquired in specific benefits. These interests-property lnterests
may take many forms. 

Thus, the Court has held that a person receiving welfare benefits 
under statutory and administrative standards defining eligibility for 
them has an interest in continued receipt of those benefits that is safe
guarded by procedural due process. Goldberg v. Kelly. Similarly, in 
the area of public employment, the Court has held that a public college 
professor dismissed from an office held under tenure provisions ... 
and college professors and staff members dismissed during the terms 
of their contracts ... have interests in continued employment that 
are safeguarded by due process. Only last year, the Court held that 
this principle "proscribing summary dismissal from public employ
ment without hearing or inquiry required by due process 1

' also applied 
to a teacher recently hired \Vithout tenure or a formal contract, 
but nonetheless with a clearly implied promise of continued 
employment. ... 

Certain attributes of "property" interests protected by procedural 
due process emerge from these decisions. To have a property inter
est in a benefit, a person clearly must have more than an abstract 
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need or desire for it. He must have more than a unilateral expecta
tion of it. He must, instead, have a legitimate claim of entitlement to 
it. It is a purpose of the ·ancient institution of property to protect 
those claims upon which people rely in their daily lives, reliance that 
must not be arbitrarily undermined. It is a purpose of the constitu
tional right to a hearing to provide an opportunity for a person to vin
dicate those claims. 

Property interests, of course, are not created by the Constitution. 
Rather, they are created and their dimensions are defined by existing 
rules or understandings that stem from an independent source such as 
state law-rules or understandings that secure certain benefits and that 
support claims of entitlement to th'Ose benefits. Thus, the welfare 
recipients in Goldberg v. Kelly had a claim of entitlement to welfare 
payments that was grounded in the statute defining eligibility for them. 
The recipients had not yet shown that they were, in fact, within the 
statutory terms of eligibility. But \Ve held that they had a right to a 
hearing at \Vhich they might attempt to do so. 

Just as the \\·elfare recipients' "property" interest in welfare pay
ments was created and defined by statutory terms, so the respondent's 
"property" interest in employment at Wisconsin State University
Oshkosh was created and defined by the terms of his appointment. 
Those terms secured his interest in employment up to June 30, 1969. 
But the important fact in this case is that they specifically provided 
that the respondent's employment was to terminate on June 30. They 
did not provide for contract renewal absent ''sufficient cause.n Indeed, 
they made no provision for renewal whatsoever. 

Thus, the terms of the respondent's appointment secured abso
lutely no interest in re-employment for the next year. They supported 
absolutely no possible claim of entitlement to re-employment. :N"or, 
significantly, was there any state statute or University rule or policy 
that secured his interest in re-employment or that created any legiti
mate claim to it. In these circumstances, the respondent surely had 
an abstract concern in being rehired, but he did not have a property 
interest sufficient to require the Cniversity authorities to give him a 
hearing when they declined to renew his contract of employment. 

In Perry v, Sinderman, decided the same day as Roth, Justice Stewart 
continued his analysis of when property interests emerge in public 
employment: 

The respondent's lack of formal contractual or tenure security in 
continued employment at Odessa Junior College ... is ... relevant 
to his procedural due process claim. But it may not be entirely 
dispositive. 
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We have held today in Board of Regents v. Roth that the Constitu
tion does not require opportunity for a hearing before the nonrenewal 
of a nontenured teacher's contract, unless he can show that the decis
ion not to rehire him somehO\v deprived him of an interest in nlibertyn 
or that he had a 11property 11 interest in continued employment, despite 
the lack of tenure or a formal contract. In Roth the teacher had not 
made a showing on either point to justify summary judgment in his 
favor. 

Similarly, the respondent here has yet to show that he has been 
deprived of an interest that could invoke procedural due process pro
tection. As in Roth, the mere showing that he was not rehired in one 
particular job, without more, did not amount to a showing of a loss of 
liberty. Nor did it amount to a showing of a loss of property. 

But the respondent's allegations-which we must construe most 
favorably to the respondent at this· stage of the litigation-do raise a 
genuine issue as to his interest in continued employment at Odessa 
Junior College. He alleged that this interest, though not secured by a 
formal contractual tenure provision, was secured by a no less binding 
understanding fostered by the college administration. In particular, 
the respondent alleged that the college had a de facto tenure program, 
and that he had tenure under that program. He claimed that he and 
others legitimately relied upon an unusual provision that had been in 
the college's official Faculty Guide for many years: 

Teacher Tenure: Odessa College has no tenure system. The 
Administration of the College wishes the faculty member to feel that 
he has permanent tenure as long as his teaching services are satis
factory and as long as he displays a cooperative attitude ·toward his 
co-workers and his superiors, and as long as he is happy in his 
work. 

l\loreover, the, respondent claimed legitimate reliance upon guidelines 
promulgated by the Coordinating Board of the Texas College and Uni
versity System that provided that a person, like him.self, who had been 
employed as a teacher in the state college and university system for 
seven years or more has some form of job tenure. Thus, the 
respondent offered to prove that a teacher with his long period of serv
ice at this particular State College had no less a nproperty 1

' interest in 
continued employment than a formally tenured teacher at other col
leges, and had no less a procedural due process right to a statement of 
reasons and a hearing before college officials upon their decision not 
to retain him. 

\Ye have made clear in Roth ... that 11property" interests subject 
to procedural due process protection are not limited by a few rigid, 
technical forms. Rather, 11property" denotes a broad range of inter
ests that are secured by ''existing rules or understandings. 11 

••• A 
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person's interest in a benefit is a "property" interest for due process 
if there are such rules or mutually explicit understandings that support 
his claim of entitlement to the benefit and that he may invoke at a 
hearing .... 

A written contract with an explicit tenure provision clearly is evi
dence of a formal understanding that supports a teacher's claim of 
entitlement to continued employment unless sufficient ncause" is 
shown. Yet absence of such an explicit contractual provision may not 
always foreclose the possibility that a teacher has a 11property' 1 inter
est in re-employment. For example, the law of contracts in most, if 
not all, jurisdictions long has employed a process by which agree
ments, though not. formalized in writing, may be Tlimplied. 11 

••• 

Explicit contractual provisions may be supplemented by other agree
ments implied from "the promisor's words and conduct in the light of 
the surrounding circumstances." ... And, ''[t]he meaning of [the 
promisor's] words and acts is found by relating them to the usage of 
the past." ... 

A teacher, like the respondent, who has held his position for a 
number of years, might be able to show from the circumstances of this 
service-and from other relevant facts-that he has a legitimate claim 
of entitlement to job tenure. Just as this Court has found there to be 
a "common law of a particular industry or of a particular plant 11 that 
may supplement a collective-bargaining agreement, ••. so there may 
be an unwritten 11common law" in a particular university that certain 
employees shall have the equivalent of tenure. This is particularly 
likely in a college or university, like Odessa Junior College, that has 
no explicit tenure system even for senior members of its faculty, but 
that nonetheless may have created such a system in practice .••• 

In this case, the respondent has alleged the existence of rules and 
understandings, promulgated and fostered by state officials, that may 
justify his legitimate claim of entitlement to continued employment 
absent nsufficient cause.Tl We disagree with the Court of Appeals 
insofar as it held that a mere subjective "expectancy" is protected by 
procedural due process, but we agree that the respondent must be 
given an opportunity to prove the legitimacy of his claim of such 
entitlement in light of "the policies and practices of the institu-
tion. n • • • Proof of such a property interest would not, of course, 
entitle him to reinstatement. But such proof would obligate college 
officials to grant a hearing at his request, where he could be informed 
of the grounds for his nonretention and challenge their sufficiency. 

After reading these excerpts from Ste\vart's opinions, how would you 
describe the Court's understanding of when a property interest arises in 
government employment? Among the criteria Stewart mentions are the 
following: (1) property is "a safeguard of the security of interests that a 
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person has already acquired in specific benefits1' 49 ; (2) the purpose of 
1'the ancient institution of property is to protect those claims upon which 
people rely in their daily lives\!; (3) a property interest must be more than 
a "mere subjective expectancy of continued employment"; (4) the fact that 
Roth had an 11abstract concernn in being rehired did not give him a property 
interest; (5) the complex net\vork of informal understandings at Odessa 
Junior College could add up to a property interest even in the absence of 
nan explicit contractual provision.' 1 

\Vhat other criteria would you add either from the excerpts given above 
or from your own opinion? Do you think the job of a career civil servant 
should be looked upon and protected as a form of property? \Vould this 
protection tend to encourage bureaucrats to use their discretionary author
ity in an independent ,vay without worrying about "signalsn they were 
receiving from the elected leadership? If so, would this be good'! If it is 
true that historically property has given persons a sense of security, is it 
also true that it has given some persons a sense of arrogance as \Vell? It 
is usually individuals and corporations with great property holdings that we 
associate with the attitude- 1'the public be damned. n \Yould the principle 
that a government job is a form of property tend to create (or reinforce) 
this attitude in bureaucrats? \\fiat would Andrew Jackson say about all 

this? 5 0 
Regardless of ,vhat Andrew Jackson might say, Justice Thurgood 

Jlarshall did not think Justice Stewart went far enough in covering public 
service employment with the protective mantle of property. In his dissent
ing opinion in Roth, :\larshall had this to say: 

I would go further than the Court does in defining the terms 11libertl' 
and nproperty. 11 

The prior decisions of this Court, discussed at length in the opin
ion of the Court, establish a principle that is as obvious as it is com
pelling-i. e., federal and state governments and governmental agencies 
are restrained by the Constitution from acting arbitrarily with respect 
to employment opportunities that they either offer or control. Hence, 
it is now firmly established that whether or not a private employer is 
free to act capriciously or unreasonably \Vith respect to employment 
practices, at least absent statutory or contractual controls, a govern
ment employer is different. The government may only act fairly and 

reasonably. 
This Court has long maintained that "the right to work for a living 

in the common occupations of the community is of the very essence of 
the personal freedom and opportunity that it was the purpose of the 
[Fourteenth] Amendment to secure." ... It has also established that 
the fact that an employee has no contract guaranteeing work for a 
specific future period does not mean that as the result of action by the 
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government he may be "discharged at any time for any reason or for 
no reason. n .•. 

In my vie\V, every citizen who applies for a government job is 
entitled to it unless the government can establish some reason for 
denying the employment. This is the 1'property1t right that I believe is 
protected by the Fourteenth Amendment and that cannot be denied 
'\\'ithout due process of law.' 1 And it is also liberty-liberty to work
which is the "very essence of the personal freedom and opportunity'' 
secured by the Fourteenth Amendment. 

This Court has often had occasion to note that the denial of public 
employment is a serious blow to any citizen. . . . Thus, when an 
application for public employment is denied or the contract of a gov
ernment employee is not rene\ved, the government must say why, for 
it is only when the reasons underlying government action are known 
that citizens feel secure and protected against arbitrary government 
action. 

Employment is one of the greatest, if not the greatest, benefits 
that governments offer in modern-day life. When something as valua
ble as the opportunity to work is at stake, the government may not 
reward some citizens and not others without demonstrating that its 
actions are fair and equitable. And it is procedural due process that 
is our fundamental guarantee of fairness, our protection against arbi
trary, capricious, and unreasonable government action .... 

It may be argued that to provide procedural due process to all 
public employees or prospective employees would place an intolerable 
burden on the machinery of government. . . • The short answer to 
that argument is that it is not burdensome to give reasons when rea
sons exist. Whenever an application for employment is denied, an 
employee is discharged, or a decision not to rehire an employee is 
made, there should be some reason for the decision. It can scarcely 
be argued that government would be crippled by a requirement that the 
reason be communicated to a person most directly affected by the gov
ernment's action. 

\\bere there-are numerous applicants for jobs, it is likely that few 
will choose to demand reasons for not being hired. But, if the demand 
for reasons is exceptionally great, summary procedures can be 
devised that would provide fair and adequate information to all per
sons. As long as the government has a good reason for its actions it 
need not fear disclosure. It is only where the government acts 
improperly that procedural due process is truly burdensome. And that 
is precisely when it is most necessary. 

Do you agree with Justice l\larshall that "every citizen who applies for 
a government job is entitled to it unless the government can establish some 
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reason for denying the employment 11 ? Does Marshall's view differ from 
that of Stewart, who says that property rights arise only in interests that 
have been already acquired? Is there any significance in the fact that 
:\larshall speaks of a citizen 1s property in a claim on a job he does not yet 
have? Does this mean that by his citizenship he has already acquired a 
property right to public employment? If citizenship is the basis of the 
property right, does it follmv that a less qualilied citizen must always 
be preferred to a more qualified noncitizen when the tv•iO are competing for 
the same job ?51 

What significance is there in ::\Iarshall's reference to a government 
job as a "reward 11 ? A reward for what? l\larshall says, !!Employment is 
one of the greatest, if not the greatest, benefits that governments offer in 
modern-day life, 11 Are terms like nbenefitP and nrewardn compatible with 
his position on government jobs as property? If government employment 
is a 11benefit" or 11reward," do we delude ourselves when we talk about 
careers in public "servicen? What sort of image does Marshall have of 
the bureaucracy? Is his position a call for a "new patronage 11 instead of 
a 1 'new property 11 ? 

Some Reflections 

The "nev,,: property-TT cases studied in this chapter have all raised proce
dural questions. The reason for this, of course, is that property is pro
tected by the two due process clauses of the Constitution. Hence, once it 
is determined that the goods or claims pertinent to the case are property, 
the only remaining question is whether a person was deprived of this 
property by a process that was ndue." 52 Although it is ,vell known 
that there can be little substantive justice where unfair procedures 
prevail, it is still wise to underscore the strictly procedural and therefore 
quite limited nature of our investigation. Although it might improve the 
tone of a welfare agency to encourage caseworkers to think of welfare pay
ments as property, such wholesome reflections do not absolve welfare 
bureaucrats from also reflecting on the more substantive question of 
whether they are achieving the statutory objectives of their program. 53 

Despite its emphasis on procedure, the questions of attitude triggered 
by the 11new property 11 have the capacity to channel the thinking of bureau
crats along the lines of a substantive regime value and, hence, are useful 
for our purpose. The kind of issue raised by the 11new property1 1 has some
thing for everyone. Liberals will delight i,n its egalitarian and redistrib
utive thrust, while conservatives will note with pleasure that it takes 
seriously their perennial fear that the welfare state will destroy personal 
liberty. Conservatives have always maintained that in a welfare state the 
government will manipulate the behavior of the citizens by threatening to 
withhold certain public benefits. Welfare will then become a form of 
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bribing the citizen into tame submissiveness, and the welfare state itself 
will become a place of dull and drab conformity. 

These fears are not the product of reactionary disingenuousness. The 
appalling violation of the privacy and dignity of welfare recipients is all too 
familiar. The pnev,: property-I' takes the conservative argument seriously 
and offers a serious response. In so doing, the ''ne,v property!! could 
broaden the sense of a nstake in society 11 that conservatives have always 
held so dear. This would tend to build confidence in existing institutions, 
and in this way the 11new property, '1 like the 11old property!' of contracts, 
would be aimed toward hig·her political ends. The likelihood of such happy 
results remains, of course, a matter of pleasant conjecture. It is no flight 
of fancy, however, to expect that at the educational level a serious analysis 
of the issues raised by the '1new property 1

' will offer bureaucrats the 
basis for some solid reflection on how our traditional values can be applied 
to changing circumstances. By accepting the discipline of investigating a 
current problem in the light of traditional regime values, we can hope that 
bureaucrats will find in these values intellectual and moral resources that 
will give them sound guidance on just how the goods and services of our 
society might be distributed in a more equitable way. 
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[The re.spomible administrator] muJt be fully 
familiar with the diffi&ltieJ and obJtades in the 

way of admmistrative achievement; he must realize 
h,;u· to strii:e for efficiency with011t losing sight of 

other and more important objective.I. Abwe all, 
he must kn,;u· the inherent limita1tons which the 

American Constitution imposes upon admmistrative 

Conclusion 

work. Such knowledge and experience will make 

it poJJible for him to guide the devd(/lment of 

American gwernmmtal servicer with011t getting 

them embroiled in imoiuble conf/tcts with the 
American governmental tradition and Constitution 
as a whole. 

Carl J. Friedrich 

The purpose of this concluding chapter is to present a brief review of the 
argument of this book and then to examine in detail some important issues 
touched upon only in passing in the previous chapters. 

REVIEWING THE ARGci\lENT 

The governing authority exercised by bureaucrats through their discretion
ary pm-vers is the most appropriate starting point for analyzing ethics for 
bureaucrats. This, in brief, is the main point of the Introduction and 
Chapter 1 of this book. The Introduction examined and rejected as '1false 
starts 11 such considerations as conflict of interest, Watergate, resignation 
in protest, and basic decency. Although each of these starting points was 
rejected for somewhat different reasons, they all failed to meet the t\vofold 
criterion of raising ethical issues that are (1) peculiar to government 
managers and (2) likely to occur frequently in one's own career in public 
management. 

Chapter 1, "Stating the Problem,' 1 attempted to do what its title indi
cates. The ethical problem for bureaucrats is how they should use their 
discretionary authority to share in governing a democratic regime. The 
historical foundations of the present personnel system were examined to 
highlight the normative considerations that were raised when nmerit 1 ' began 
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